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SMITH, CHIEF JUSTICE, FOR THE COURT:

1.  Lary Mathew Puckett (Puckett) was indicted during the January 1996 term of the Circuit Court
of Forrest County, Mississppi, for thecgpitd murder of RhondaHatten Griffison October 14, 1995, while
engaged in the commissonof the crime of sexud battery invidlation of Miss Code Ann. §97-3-19(2)(e).
Venue was changed on Puckett'smoation to the Circuit Court of Harrison County, Missssppi, FHrst Judicd

Didrict. A jury was empanded on July 29-30, 1996. The jury returned a unanimous verdict finding



Puckett guilty of cgpitd murder on Augudt 2, 1996, and averdict imposing a sentence of death in proper
form on Augus 5, 199%6.

2.  Puckett'sdesth sentencewas st to be carried out on September 13, 1996. Puckett'sMation for
Juidgmat Notwithdanding the Verdict or in the Alternative Motion for New Trid, as wdl as his
supplementa Mation for Judgment Notwithstanding the Verdict or inthe Alternative Mationfor New Trid,
were denied, and his execution was Sayed pending goped on Augugt 9, 1996.

13.  Pucket rased fifteen daimsof eror in his automatic direct goped. This Court found his dams
to be without merit, save one, and remanded the case back to the trid court mandating thet a hearing be
conducted under Batson v. Kentucky, 476 U.S. 79, 106 S. Ct. 1712, 90 L.Ed. 2d 69 (1986). See
Puckett v. State, 737 So0.2d 322 (Miss 1999). Thetrid court held the required hearing on August 25,
1999, and denied dl rdief on August 25, 1999. On gpped of thet decision, this Court affirmed the denid
of rdief onthe Batson issue, the conviction of capita murder, and the sentence of death. Puckett v.
State, 788 So.2d 752 (Miss. 2001).

4.  Puckett then petitioned the United States Supreme Court for writ of certiorari in November of
2001. The United States Supreme Court denied the petition on March 3, 2003, and Puckett's petition for
rehearing on April 21, 2003. Puckett v. Mississippi, 537 U.S. 1232, 123 S.Ct. 1384, 155L. Ed.2d
(2003); reh’ g denied, 538 U.S.995, 123 S.Ct. 1823, 155 L. Ed. 2d 697 (2003).

1.  Intheinterim of Puckett's petition to the United States Supreme Court, this Court gopointed the
Missssppi Office of Capitd Pogt-Conviction Counsd (MOCPCC) to represent Puckett in hissate pogt-
conviction proceedings. Puckett's counsd petitioned this Court for darification of its August 2002 order,
from which this Court issued its opinion on December 12, 2002, granting Puckett 180 days within which
tofile his petition for pos-conviction rdief. Puckett v. State, 834 So.2d 676 (Miss. 2002).

FACTS
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T6.

This Court's opinion on Puckett's direct goped contains the following facts

OnOctober 14, 1995, shortly before 5:00 p.m., Mrs. RhondaHatten Griffis, age 28, was
found lyinginalargepoal of blood next to the couchintheliving room of her homeon 193
Sunrise Road, Petd, Missssppi. Mrs. Griffis was found wearing at-shirt, and the only
dathing onthelower part of her body was around her | eft foot. She had severd gasheson
the back of her head. There were other injuries to Mrs. Griffis heed, back, and ches,
incdluding a desp laceration and three to four hesitation marks to the neck. She was dso
bleading from her vagina She had severd defensive wounds on her hands ams, and
dbows Mrs Griffisdied asaresult of theinjuries, the cause of desth wascranid cererd
trauma, secondary to blunt force trauma. A wooden gtick or dub covered with blood was
recovered outsde the resdence.

Rhondasmother, Nancy Hatten, lived next door, roughly 150-175 feet from the Griffis
traler. On the day of the murder, Mrs. Hatten helped Rhondas boys, Judtin, age 7, and
Jeffrey, age 5, put up Haloween decoraionsin the yard. Rhondawas not feding well thet
day, suffering from aheadache and bad Snusproblems. Later that afternoon, Mrs. Hatten
wasin her front yard when she heard a"scream and athud' come from the Griffis traller.
Mrs. Hatten then ran home and tdephoned the trailer. The phone rang four or fivetimes,
but there was no answer. Mrs. Hatten hung up and dided again, but there was ill no
answer. She then immediatdy went to the trailer.

AsMrs. Hatten neared thetraller, she saw David Griffis, Rhondas hushand, and their two
boys driving up to thetraller. David had been hauling pine straw dl day and wasreturning
withhislagt load. A blue truck was parked in the vacant lot beside the resdence. Nancy
entered the traller door & the kitchen/dining room area and cdled for Rhonda but there
was no answer. Puckett came from the hdlway into the kitchen/dining areaand raised a
dub back and darted towards Nancy. As Nancy backed away from Puckett, Jeffrey
entered the house followed dosdy by David. Justinwaslill outsde. Nancy then took the
children, ran to her house, locked the boysin the bathroom, and called 911. This911 call

wasrecaived by the 911 sysem a 5:01:15 p.m. and answered by the 911 operator a
5:01:20 p.m. At 5:01:41 p.m., Nancy was placed on hold, as 911 recaived acdl from the
Griffis trailer. Mrs. Hattenidentified State's Exhibit Number 3 asthe dub thet Puckett had
in hishend inthe traller. The Griffis family knew Puckett because he was once employed
by David Griffis While Puckett was employed by David, the employees would gether &
the Griffis house before leaving for work.

Jeffrey Griffis tedtified that when he entered the home, he saw Puckett with adub in his
hend and halding onto Mrs Hatten'sshirt. David Griffistedified that when heentered the
home, he saw Mrs Hatten with Puckett ganding in front of her with the dub in his hand
raised over his head. David indicated that Puckett was wearing army-type coverdls The
club hed blood and awhite substance on it. David asked Puckett what hewasdoinginhis
house and Puckett said he had hit adeer on theroad and cameto get Davidshdp andto



use the tdegphone. David cdled out for Rhonda but no one answered. However, Puckett
told David thet Rhondawas down & her mother's house. David asked Puckett about the
blood on the dub and Puckett indicated thet it was blood from the deer. David then dided
911 from a portable phone that was laying on the counter besde him. This 911 cdl was
received by the 911 system a 5:01:27 p.m. and answered by the 911 operator a 5:01:41
p.m. This(Davids) cal wasterminated a 5:04:42 p.m. At some point, David and Puckett
sruggled and David got the dub from Puckett. David tried to kegp Puckett in the trailer
until the police arrived. However, Puckett took off running towardsthe door. As Puckett
was running for the door, David sivung the dub and hit Puckett on the shoulder. Then, as
Puckett ran out the door, David threw the dub a him. Dr. Michad West tedtified & trid
that the dub, State's Exhibit 3, was conggent withthe wound pettern found on Puckett's
back.

Once Puckett exited the traller, David entered the living room and reached for his pigal
thet was usudly on a gun cabingt judt to the Ieft of the living room door. However, the
pistol was nat there. David did not see Rhondas body lying in theliving room & thistime.
David then ran into the bedroom to retrieve arifle from the bedroom doset. The bedroom
door isgraight ahead asyou turn towards the cabinet. As David exited the bedroom and
re-entered the living room, he then saw Rhondalaying on the floor. He saw thet Rhonda
was injured and dided 911 again to inform the police. David's second 911 cdl was
received by the 911 sysem a 5:05:01 p.m. and was answered by the 911 operator a
5:05:07 p.m. Thiscdl wasterminated a 5:11:45 p.m. Thetime between theend of David's
firs 911 cal and the beginning of his second 911 cdl was 18 seconds. Sheriff's deputies
and paramedics arived within minutes

Before David fired Puckett, David conddered him to be a decent employee and even
wrote aletter of recommendation for Puckett to become an Eagle Scout. Another former
employer of Puckett's Ray Watkins, tedtified that shortly before Rhondas murder, ameul
hende was broken a his work ste. Wetkins had the maul handle for severd years
between seven (7) and ten (10) years, and bdieved the maul hand e to be State's Exhibit
No. 3. Watkins dso tedtified that he had seen the handle in Puckett's truck on severd
occasons.

Puckett was seen around 3:30 p.m. the afternoon of the murder a the same house from
whichDavid Griffiswas collecting pine straw. Pucket'sblue4-whed drivetruck wasdso
seen pasing the Griffis resdence at goproximatdy 4:41 pm.

Puckett's truck was recovered the next night in awooded area in Perry County. On
October 16, 1995, Puckett was gpprehended near hismother'shomein Perry County. At
thetimeof hisarrest, Puckett nervoudy commented to hismother thet "[t]hisisalot of lav
enforcement for somebody whojust committed aburglary.” A dufflebag containing various
itemsinduding apar of coverdlswas recovered from Puckett a the time of hisarres.



Puckett did nat deny being in the traller a the time of the murder, but tedified thet he
witnesssd David Griffis murder hiswife Heindicated thet he had origindly planned only
to burglarizethehousein order to find money to pay histruck note. He Sated that theidea
to burglarize the house jugt popped into his heed a the imehewent by the Griffis house
Puckett tetified that he parked histruck in avecant lot beside the Griffis traller and put
his coverdls on. Puckett saw Rhondas car a the trailer, but procesded to the door
anyway and knocked. Puckett said that Rhondalet him in and they began to talk. [FN1]

Puckett sad that he saw the gick (States Exhibit No. 3) lying ontheliving room floor. He
stated that he and Rhonda began kissng and he then began acting out his sexud fantasy
of undressing awomean while he remained fully dothed. He said thet Rhondathen saw her
mother goproaching the trailer, grabbed her dothes and ran into the bedroom, and told
Puckett to get rid of her mather. Puckett said he ran into the dining room area.and hed
picked up the gtick and decided to scare Mrs. Hatten away with the dub. Puckett further
dtated thet after Mrs. Hatten fled with the children, David accused Rhondaof degping with
Puckett and began hitting her with the stick thet David took from Puckett. After beting
hiswife David sruggled to kegp Puckett in the traler, but Puckett was able to escgpe
while David wascalling 911. At trid, Puckett indicated thewholeincident took four or five
minutes. Puckett said he hid in the woods for two days because he was araid of David.

FN1. Puckett dso daimed to have had a prior sexud encounter with Rhonda severd
months before thisincident, somewhere around May 1995. However, Puckett stated thet
he had no further contact with Rhonda between May 1995 and the date of the murder on
October 14, 1995.

Puckett indicated that State's Exhibit No. 3 was not the same maul handle which he had
obtained fromaformer employer, Ray Watkins. Hetestified insteed that he had destroyed
thet maul hande while hewasworking for Mark Hicks, by meking atorch out of it to burn
off sometrash.

Puckett v. State, 737 So.2d at 327-29.

ISSUESAND ANALYSIS

1. Puckett has raised the following issues, verbatim, in his petition for pogt-conviction rdief:

l. PETITIONER WASDENIED HISCONSTITUTION [sic] RIGHTS
TOBE TRIED BY TWELVE IMPARTIAL JURORS.

A. Puckett Was Denied a Fundamentally Fair Trial with the
Seating of a Juror Who Could Not Comprehend English.



18.  ItisPucket's contention that he was denied due process and afundamentdly fair trid because of
the seating of juror No. 35, Tomoe Parker, whom Puckett asserts could not comprehend English. Fird,
thisissue was cagpable of being raised a thetrid leve and ondirect goped. Itisprocedurdly barred from
being raisad for thefirg time in Puckett's petition for pogt-conviction rdlief. Miss. Code Ann. 8 99-39-
21(1); Smonv. State, 857 S0.2d 668, 682 (Miss. 2003). Without waiving the procedurd bar, Puckett's
contention is aso without merit.
19. Miss Code Ann. § 13-5-1 provides, in rlevant part, asfollows

Every dtizen not under the age of twenty-one years who is dther a qudified dector, or

aresdent freeholder of the county for more than oneyear, is able to read and write,

and hasnat been convicted of aninfamouscrime, or theunlawful sdeof intoxicating liquors

within a period of five years and who is not acommon gambler or habitud drunkard, isa

competent juror. No person who is or has been within twelve months the overseer of a

public road or road contractor shal, however, be competent to serve as a grand juror.

The lack of any such qualifications on the part of one or more jurors shall
not, however, vitiate an indictment or verdict.

(emphasis added).
110. Therecord indicates that Puckett affirmed Ms. Parker's presence dter fully exploring her aalities
to reed, write, and comprenend English. During vair dire, the trid court asked if there was anyone who
cannot reed or write. Two venire members raised there hands, and the following dialogue was hed at the
bench:

THE COURT: All right. We areat thebench, T-O-M-O-E Parker, No. 35. Wearein

the presance of the Defendant  and defense atorney.  And Roger Dde Ellermen, Juror

No. 53.

Ms Parker, how much forma education have you had?

JUROR TOMOE PARKER: | have ahigh schodl--1 am from Japan.[*]

1 Ms. Parker indicated on her Jury Information Questionnaire that her educationd level was 14.
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111

THE COURT: Wheredid you do your educationd work? Wasthet in Japan or herein
the dates?

JUROR TOMOE PARKER: Jgpan.

THE COURT: 'You gopear to be vary fluent asfar asEnglishis concerned.
JURORTOMOE PARKER: | cannot understand bigwords. That ismy problem. When
you Sarted getting people taking so fast - -

THE COURT: But you can read and write: it isjust ametter of comprehendng?

JUROR TOMOE PARKER: Somewhat - - but when | get the big words, | cannot
understand.

THE COURT: If You were sdlected for this jury pand, and you were Stting there and
ether awitnessor an attorney sad something youdidn't understand, would you raise your
hend and let us know that and have it darified for you? Would you have any problem
doing that? 'Y ou would do thet?

JUROR TOMOE PARKER: If | could undergand, | will.

MR. ADELMAN [Defense counsd]: Were you adleto fill out the questionnaire?
JUROR TOMOE PARKER: No, | didnt; my daughter filled it out for me.

THE COURT: Y ou undersood the questions?

JUROR TOMOE PARKER: Yes. Writing and reading | have no problem.

MR. ADELMAN: If youwere presented with writteningructionsof the Court, would you
be able to read those?

JUROR TOMOE PARKER: If peoplewrite- - and | havetime to reed.
THE COURT: They would betyped. You will havedl the time you nesd.

The trid court then went on to question the reading and writing ahilities of Juror No. 53, Mr.

Hleman. Upon condudingitsquestions, thetria court then asked for the views of counsd regarding these

two potentid jurors. The record reflects the fallowing did ogue:



THE COURT: | angoing to need some direction. | don't want to meke this decison.

Obvioudy they both can read and write to a limited degree. | don't think they are
automaticaly exduded under the gatutory provison; so we are down to the point
of whether or not y'dl want to agree.

MR. ADELMAN: Mr. Elleeman said he could not understand the questions. | move to
drike.

THE COURT: Do you have aprablem?

MR. JONES [Prosecutor]: If we do one, we need to do both.

MR. ADELMAN: Why isthat?

MR. JONES. That will befine let'sdo the one

* k% %

MR. JONES. Leave the woman [ Tomoe Parker] and gtrike the man [Mr. Ellerman).
MR. ADELMAN: | ammoving to driketheman. Areyou moving to grikethewoman?
MR. JONES: No.

THE COURT: Mr. Hlemean, thank you for coming. We will excuse you.

* k% %

THE COURT: And Ms Paker, if & any point intime you dont understand what

were saying or doing, al you need to doisraise your hand and tdl usthet, and well ather

dow down or explaniit for you or whetever. Okay?

JUROR TOMOE O. PARKER: Yes gr.
112. Frg,itisdear fromtherecord that both parties explored Ms Parker's dilitiesto reed, write, and
comprehend. The record aso showstha Ms. Parker indicated that she could read and write asrequired
by Miss. Code Ann. 8 13-5-1. Thetrid court held that she was not automaticaly excluded under the
dautory provisons. Thetrid court then invited the prasecution and the defense to reech an agreement as

to whether she should gtricken. The record gppears to indicate that the prosecution was reedy to strike

Ms Parker and that it was the defense that was not agreegble. Further, Puckett did not object to Ms.



Parker when the Sate tendered her asajuror. Whenthetria court presented Ms. Parker to the Defense,
Mr. Addmen replied, "Will accept Tomoe Parker.”
113.  Pucket offersthe afidavit of Ms Tomoe Parker in an gpparent attempt to impeach the verdict.
Puckett arguesthat Ms. Parker "wasforced to giveinto what, shethought, must be the superior judgment
of her felow jurors, who hed been ableto undersand theentire proceedings.” Asthe State correctly points
out, Rule 606(b) of the Mississppi Rules of Evidence provides
(b) Inquiry Into Vdidity of Verdict or Indictment. Upon an inquiry into the vdidity of a
verdict or indictment, ajuror may not testify asto any metter or satement occurring during
the course of the jury's ddiberations or to the effect of anything upon his or any other
juror'smind or emations as influencing him to assent to or dissent from the verdict or
indicdment or concerning his menta process in connection therewith, except thet a juror
mey testify on the question whether extraneous prgudicid informetion was improperly
brought to the jury's atention or whether any outsdeinfluencewasimproperly brought to
beat upon any juror. Nor may hisaffidavit or evidence of any statement by him
concerning a matter about which would be precluded from testifying be
received for these purposes.
(empheds added). "Moreover, jurors generdly may not impeech their own verdict by tedtifying about
matives or influences affecting ddiberations” Lewis v. State, 725 So.2d 183, 190-91 (Miss. 1998)
(ating Fairman v. State, 513 So.2d 910, 915-16 (Miss. 1987)).

114.  FAndly, a the condusion of the guilt phase of Puckett'strid, the jury was polled. Thetrid court
spedificaly asked Ms. Parker if the verdict of guilty of murder during the commission of asexud beattery
wasindeed her verdict. The record reflects the following didogue:

THE COURT: Tomoe Paker, isthat your verdict?

JUROR TOMOE PARKER: Yes
115. At the conduson of the sentencing phase, the jury was polled again regarding their decison thet

Puckett should suffer degth.



THE COURT: Tomoe Paker, isthat your verdict?

JUROR TOMOE PARKER: Yes
Thisissueisnat only procedurdly barred, it iswithout merit.

B. The Trial Judge Should Have Su Sponde [Sic]
Dismissed Mrs. Parker.

116.  Puckett's contends that the trid court judge should have dismissed Ms. Parker, sua sponte, upon
learning that she did not complete the jury informationquestionnaire on her own. Astherecord indicates,
Ms Parker told thetrid court that her daughter filled out the questionnaire.
17. Thisissueiswithout merit. Puckett istakingissuewith the portion of Miss Code Ann. 8 13-5-1,
whichreeds "Thejudge sl persondly examinethe answers of each juror prior to empanding the jury
and each juror who cannot complete the above form shdl be disqudified asajuror and discharged.” The
purpose of theformisto ad thetrid court in determining who can and cannot read and write. Therecord
reflects extendve voir dire by the trid court regarding Ms. Parker's dbility to read and write. Puckett's
counsd asked Ms Parker if shefilled out the questionnaire,

MR. ADELMAN [Defense counsd]: Were you adleto fill out the questionnaire?

JUROR TOMOE PARKER: No, | didnt; my daughter filled it out for me.

THE COURT: Y ou understiood the quedtions?

JUROR TOMOE PARKER: Yes Writing and reading | have no problem.
Ms. Parker dearly indicated that she could read and write.
18. InHerringv. State, 374 So.2d 784 (Miss 1979), this Court held that a person who megtsthe
other qudifications and can read and write only afew wordsis qudified asajuror. Further, in Johnson

v. State, 416 S0.2d 383 (Miss. 1982), the Defendant asserted thet juror Leflore could not reed or write
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and moved for amigrid. A hearing was conducted a which juror Lefloretedtified that she could reed and
write, that sheread thejury indructions, and that it was only after thejury digpersed thet she becameill and
unsble to reed.  The Defendant offered juror Leflorés gep-daughter, Mrs. Griffin, as a witness, who
tetified that juror Leflore could not reed. Thetrid judge overruled the mation for amidrid. This Court
hdd thet "[i]Jn view of the fact thet the evidence was conflicting, afactud digoute evolved for resolution by
thetrid judge' and hdd theissue to bewithout merit. 1d. a 390.
119. Inthiscase, therewasnot even adigpute asto whether Ms Parker could read and write. Despite
thefact that Ms Parker sated her daughter filled out the Jury Information Questionnaire, thetrid judgeand
Puckett'scounsd questioned her about her ability to underdand the questions asked on the questionnaire
and her aility to read and write. The record supports the trid judge's finding that Ms. Parker was a
qudified juror. Thisissueiswithout merit.

C. I nappropriate Contact by Court Personnel Resulted in

a Violation of Petitioner's Fundamental Rights.

120.  Puckett assarts thet "[j]ury members consumed acohol and played cards with members of law
enforcement some of whom tedtified during the course of the trid.”  Puckett directs our atention to the
dfidavit of Ms Tomoe Parker. Her affidavit reeds "The policemen and jurors played cards together and
drank beer together while a the Holiday Innin Guifport.”
121. FArg, nothing in Ms Pake's afidavit suggests thet the juror were drinking beer with law
enforcement officers who tetified during the course of the trid.  Further, Puckett has not identified who
those law enforcement officerswho dlegedly tedtified and drank beer with thejurors. 1t gopearstha Ms

Parker ismost likdly referring to the bailiffs assgned to the ssquestered jury.
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22.  Second, Puckett citesthe Hawali caseof Arruda v. Tanaka, 370 P.2d 468 (Haw. 1962), and
assertstha acohol consumption by any member of thejury wasimproper and condtituted error. Whet the
Hawaiian court actudly held was that the consumption of liquor by some of the jurors, once segregated,
isimproper and condtitutes error, but does not amount to prgudicid eror or conduct as ametter of law.
The materid inquiry iswhether the party to be affected by the verdict was prgjudiced thereby as metter of
fact. 1d. a 475. "The materid inquiry in such casesiswhether the defendant was prejudiced thereby, in
other words, whether the use was such as to afect the mind of any of the jurors and thus deprive the
defendant of the benefit of the condition of mind of eech and dl of thejurorsto which heisertitled; and if
it gopears that the defendant wasnat prgjudiced the verdict cannot bereversed.” Id. (quoting Territory
v. Ferris, 15 Haw. 139 (1903).

123.  InKingv. State, 580 S0.2d 1182 (Miss 1991), thisCourt reviewed asmilar circumdtance. The
trid court in King entered a sequestration order that required jurors, dong with two balliffs to day a a
Holiday Inn each night of the four-day trid. On two sgparate occasons, three of the jurors visted the
motd'slounge 1d. a 1186. Upon learning of thejuror'svidtsto thelounge, two of the defendants filed
apod-trid "Mationto Set Adde Verdict, DedareMidrid, and Grant aNew Trid." 1d. Althoughthetrid
court expressad its disgppointment in thejurors conduct, thetriad court held thet the conduct did not bring
about the vitition of the guilty verdict. 1d. Both thetrid court and this Court were more concerned with
the separation of the sequestered jurars. After finding thet the defendantsdid not present evena"saintilla’
of evidence, this Court &firmed the trid court's decigon to overrule the motion.

24. Intheingant case, Puckett has not assarted that the jurors were intoxicated or thet they were

separated. Puckett does not present evidence that the jurors discussed the case or that the jurors were
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subjected to outsdeinfluence. Puckett merely assartsthat [ s uch conduct raisesaspecter of impropriety.”
Thisissueiswithout merit.

D. The Baliff [Sic] Assigned to the Jury Was Personally
Affected by a Capital Murder.

125. Puckett maintains thet he did not recaive afair trid because jury members were aware of the
arcumgtances surrounding the death of Bailiff Ladner's husbend, Bruce Ladner, who was a highway
patroiman. Bruce Ladner wasthevictim of acagpitd murder. Puckett assartsthat such knowledge by the
jury condtitutes extraneous influence because "anything less than a guilty verdict and sentence of deeth
would gopear to be disrespectful to not only Mrs. Ladner but dso to the memory of her deceased
husbend."

126. Frdg, Puckett doesnat offer any authority in support of his contention. This Court has continualy
conddered issues of error not supported by citation or authority as abandoned. Thibodeaux v. State,
652 So.2d 153, 155 (Miss. 1995). It isthe duty of an gppdlant to provide authority and support of an
assgnment of eror. Drennan v. State, 695 So0.2d 581, 585-86 (Miss. 1997); Hoops v. State, 681
$S0.2d 521, 526 (Miss. 1996); Kellyv. State, 553 So.2d 517, 521 (Miss. 1989); Smith v. State, 430
S0.2d 406, 407 (Miss. 1983); Ramseur v. State, 368 S0.2d 842, 844 (Miss. 1979). Because Puckett
hes failed to meet the burden of providing authority to support his assgnment of eror, heis proceduraly
barred. Holland, 705 So.2d at 329; Drennan, 695 So.2d at 585-86.

127.  Without walving the procedurd bar, Puckett'sdaim hasno merit. Puckett offer no proof that any
juror hed knowledge of the circumstances surrounding the deeth of Bailiff Ladner's husband or thet such
knowledge had a prgudicid effect onthejury'sverdict. Puckett directsthis Court'sattention to hisExhibit

7, purportedly and affidavit of "Harris" Puckett'sExhibit 7 isan afidavit from James Green, aninvestigator
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for the MOCPCC who swearsin his afidavit to atdephone interview with Ms. Tomoe Parker. Thereis
nothing in Green's efidavit thet rdates to Balliff Ladner or her late husband.

128. The only afidavit provided in Puckett's exhibits from an individud named "Harris' is Exhibit 8,
whichis a svorn afidavit of Tomika Harris Harrisis dso an investigator for the MOCPCC.  In this
afidavit, Harris sivears conducting an interview with Mr. Jarry Parker, an dternate juror in Puckett'strid.

Harriss affidavit dso comments on various satements made by Mr. Parker to her.

Mr. Parker informed us thet he only served as an ALTERNATE juror on this cae He

daed that the baliff's names were Mr. Warden and Mrs. Ladner (Mrs Ladner isthe

widow of the late Bruce Ladner, officer danintheline of duty years eatlier).
Puckett's petition, Ex. 8, Affidavit of Tomika Harris.
129. Thisistheonly referenceof Bruce Ladner'sdesth presented by Puckett'sexhibitsto hisapplication
for post-convictionrdief. Thishearsay referenceto Bruce Ladner doesnot assert thet any juror'sdecison
was influenced in any way because of Mrs Ladner's presence as abaliff in Puckett'strid. Thisissueis
both barred from review, and without merit.

. THEDAUBERT/KUMHO GATE-KEEPING FUNCTIONSSHOULD
APPLY IN STATE DEATH PENALTY CASES

1130.  Puckett daimsthat "the Missssippi Court erred in not gpplying the sandards established by this
Court in Duabert [sic] v. Merill [sic]Dow Pharmaceuticals, 509 U.S. 579, 113 S. Ct. 2786
(1993) and Kumho Tire Co., Ltd. v. Carmichael, 526 U.S. 137, 119 S. Ct. 1167 (1999), in
determining whether [Dr. Michad West's, D.D.S,] tesimony should have been dlowed.” Basicdly

Puckett contends that the tria court and this Court erred in finding that Dr. West could testify as an expert

2 1t gppearsfrom thewording of thisissuethat Puckett is presenting thisissueto the U.S. Supreme
Court which, notably, denied his petition for writ of certiorari.
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inwound pettern andyss. Puckett maintainsthat Dr. West's methods were not generally accepted within
the forensic science field and he should not have been dlowed to tetify.
181 Frdaandfor mog, theissue of whether Dr. West should have been permitted to testify asan expert
witnessin the fidd of wound patternswas raised and discussed on direct gpped. Puckett, 737 So.2d at
341-43. This Court hed that "the trid court did nat err in dlowing Dr. Wedt to tedtify asanexpertinthe
fidd of wound patterns” 1d. a 343. Thisissueis procedurdly barred. Miss. Code Ann. §99-39-21(3).
132.  In hisreply brief, Puckett offers his Exhibit 16 which he identifies as Minutes of the Ethics
Committee of the American Academy of Forendc Sdence. The document wasin responseto acomplaint
regarding Dr. Wedt's sientific methods. The complaint was filed after Dr. West tedified in a capita
murder case in 1992 . The Academy agppears to have recommended that Dr. Michad H. West be
"expdled from the Academy. . . . "
133.  Regardlessof Puckett's contention and his Exhibit 16, this Court sated the following on Puckett's
direct gpped regarding Puckett's chdlenge of Dr. West's testimony:

It isinteresting to notethat the pathologi s, Dr. Steven Hayne, o tedtified thet thevictim's

wounds were conggent with State's Exhibit No. 3 without objection.  Furthermore,

Puckett himsdf tedtified thet States Exhibit No. 3wasthe murder wegpon, only that David

Griffis was the one who usad it to beet hiswife to death. Puckett dso admitted being hit

by David with thet very same gick. Conssquently, evenif it had been error to dlow Dr.

West to tedtify as awound pettern expeart, his testimony could not have been prgjudicid
and hamful as Puckett himsdf confirmed everything Dr. West dated during his own

tetimony.
Puckett, 737 So.2d & 343. Rdief onthisdam isdenied.

1.  PUCKETT WAS DENIED HIS FUNDAMENTAL AND
CONSTITUTIONAL RIGHT TO A FAIR TRIAL BY THE
ADMISSION OF THE TESTIMONY OF JUSTIN AND JEFFERY
GRIFFIS.
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134.  Puckett'sdams tha he was denied his fundamentd right to a fair trid because the trid judge
ovaruled his objection and permitted the testimony of Judin® and Jfey Griffis? the victim's children.
Puckett contends thet the State hed dreedy established evidence through Nancy Hatten and David Griffis
thet Rhonda was home done while David and the children were out gathering pine straw before returning
home around 5:00 P.M. Puckett asserts thet thetestimony of the children "did not goto anything atissue
Thar testimony was presented by prosecution purdy for sympathy vaue™" Puckett objected to the
tesimony of Jeffery and Judtin a trid onthebasisof rdevancy. Hedso objected a trid tothecumulaive
neture of thar testimony. Thetrid judge found thet the boys were competent withesses and alowed their
tesimony. Although Puckett was cgpeble of rasng thisissue on direct goped, hedid nat. Theissueis
procedurdly barred. Miss. Code Ann. 8 99-39-21(1); Wiley v. State, 750 So.2d 1193, 1208 (Miss.
1999).

135.  Without waiving the procedurd bar, theissueisdso without merit. Puckett dtestwo casesin his
agumeat. First, Puckett quotes Cox v. State, 849 So.2d 1257 (Miss 2003). "Although reevant,
evidence may be exduded if its probative vaue is subdantidly outweighed by the danger of unfar
prgudice, confuson of theissues, or mideading the jury, or by congderations of undue dday, wadte of
time, or needlesspresentation of cumulativeevidence” | d. a 1269 (emphasisadded). Thisstatement from
Cox is, varbaim, M.RE. 403. The Comment to Rule403 datesthat "[t]hisrule dso givesthetrid judge
discretionto exdude evidence whichismerdy cumulative™ M.RE. 403 ont,, aiting Carr v. State, 208

S0.2d 886 (Miss 1968). Further, "[the rdevancy and admissihility of evidence are largdy within the

3 Justin was seven years old at the time of the murder and eight years old at the time of Puckett's
trid.

4 Jeffery was five years old at the time of the murder and six yearsold at the time of Puckett'strid
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discretion of the trid court and reversd may be had only where that discretion has been abused.” Gray
v. State, 728 So.2d 36, 56 (Miss. 1998) (citations omitted).
136. Puckett dso dtesFlowersv. State, 842 So.2d 531, 541 (Miss. 2003), for the proposition that

"[evidence should belimited to whet isrdevant to the sngleissue™  Asthe State paints out, the context in

whichthisstatement wasmedein Flower s was a discusson regarding evidence of ather crimes wrongs,

or bad acts pursuant to M.R.E. 404(b). That is not to say that eyewitness tesimony should not aso be
rdlevant. ""Rdevant Evidence means evidence having any tendency to mekethe exigenceof any fact thet
is of consequence to the determination of the action more probable or less probable than it would be
without the evidence” M.RE. 401

11387.  Through histesimony, Jefery identified Puckett asthe man he saw indde the family's home upon
returning from collecting sraw on the day of themurder. He dso tetified that Puckett was holding onto
Nancy Hatten's shirt and holding a"dub" inthe other hand. 1t cannot be said thet Jeffery'stestimony was
irdevant.

138. Jdintedified that he saw hismather before going with hisbrather and father to callect pine sraw
and that his mather was okay  that time. Thedate argued & trid thet the defense had made the opening
Satement that somebody & se had murdered Rhondaand that Judtin'stestimony would help esablished the

time frame in which the murder had occurred. This Court finds that Judin's tesimony was dso reevant.

139. Evenif weassume, for the sske of argument, thet the rdevant tesimony of Jugtin and Jeffery was
cumulaive to matters dready established through testimony of Nancy Hatten and David Griffis, Puckett's
defense was to accuse David Griffis of the murder. The testimony of the boys corroborated  portions of

David Griffisstesimony. Thetrid judge did not abuse his discretion in dlowing the testimony.
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140. Puckett'sdam isboth procedurdly barred and without merit.
IV.  WHETHERITWASIMPROPERANDREVERSIBLEERRORFOR

THE DISTRICTATTORNEY TOINQUIREOFTHEPETITIONER

AS TO HIS POST-MIRANDA SILENCE, WHERE PETITIONER

MADEBRIEFPOST- ARREST STATEMENTSAFTER WHICH

HE INVOKED HISRIGHT TO REMAIN SILENT.
141. Puckett argues that the prosecution committed reversible error during cross-examination by
improperly inquiring into the defendant's pos-Miranda dlence This identical issue was raised as
Puckett's assgnment of error VII on hisdirect goped before this Court. Puckett v. State, 737 So.2d
a 347. This Court agreed with the State's position thet the issue was procedurdly barred, not only
because the defense did not object to the prasecutor'sline of questioning, but aso because theissue was

not raised in Puckett's Mation for New Trid. 1d. a 349. However, this Court discussad the merits of

Puckett's contention to determine if his fundamentd rights hed been vidlated. |d. a 350. This Court

ultimetdy held Puckett's daim to be without merit. 1d.

42. Puckett'satempt to rase thisissue again in his mation for pogt-conviction relief is procedurdly

barred asresjudicata. Miss. Code Ann. 899-39-21(3); Wiley v. State, 750 So.2d & 1200. Asthis

Court found previoudy, Puckett is not entitled to rdlief on this assgnment of error.

V. THE PETITIONER WAS DENIED HIS SSXTH AMENDMENT

RIGHT TOTHE EFFECTIVE ASSISTANCE OF COUNSEL AT
THE GUILT AND SENTENCING PHASES OF THE TRIAL
WITHINTHE MEANING OFSTRICKLAND v.WASHINGTON,AND
CORRESPONDING PORTIONSOF THE MISSISSIPPI
CONSTITUTION.

3. ThisCourt has gated the following on ineffective asssance of counsd and the Sandard provided

inStrickland v. Washington, 466 U.S. 668, 104 S.Ct. 2052, 80 L.Ed.2d 674 (1984):
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"The benchmark for judging any daim of ineffectiveness [of counsd] must be whether
counsdl'sconduct so undermined the proper functioning of the adversarid processthet the
tria cannot be relied on as having produced ajudt result.” Strickland v. Washington,
466 U.S. 668, 686, 104 S.Ct. 2052, 80 L.Ed.2d 674 (1984). A defendant must
demondratethat hiscounsd'sperformancewasdeficent and thet thedeficiency prejudiced
the defense of the case. 1d. at 687, 466 U.S. 668, 104 S.Ct. 2052. "Unless adefendant
meakes both showings it cannot be sad that the conviction or deeth sentence resulted from
a breskdown in the adversary process that renders the result unrdigble” Stringer v.
State, 454 S0.2d 468, 477 (Miss.1984) (citing Strickland v. Washington, 466 U.S.
a 687, 104 S.Ct. 2052). The focus of the inquiry must be whether counsd's assstance
was reasonable congdering dl the drcumdtances | d.

Judidd sorutiny of counsd's performance mugt be highly deferentidl.
(citation omitted) ... A fair assessment of atorney performance requires
that every effort be medeto diminatethe digorting effects of hindsght, to
recongtruct the drcumgtances of counsd's chdlenged conduct, and to
evauate the conduct from counsdl's pergpective a the time. Because of
the difficulties inherent in making the evaduation, a court must indulge a
strong presumption that counsd's conduct fals within the wide range of
reasonable professona assgance; that is, the defendant must overcome
the presumptionthat, under thedrcumstances, thechdlenged action'might
be conddered sound trid drategy.

Stringer, 454 So.2d a 477 (citing Strickland, 466 U.S. at 689, 104 S.Ct. 2052).
Defense counsd is presumed competent. | d.

Then, to determine the second prong of prgjudice to the defense, the
gandard is"areasonable probability that, but for counsd'sunprofessond
errors, the result of the procesding would have been different.” Mohr v.
State, 584 S0.2d 426, 430 (Miss1991). This means a "probability
auffident to undermine the confidence in the outcome™ 1d. The quedtion
hereis

whether there is a reasonable probability thet, absent the errors, the
sentencer--induding an gppdlate court, to the extent it independently
reweighs the evidence--would have conduded that the baance of the
aggravating and mitigating crcumdances did not warat degh.
Strickland, 466 U.S. at 695, 104 S.Ct. at 2068.

There is no condtitutiond right then to errorless counsd. Cabello v. State, 524 So.2d
313, 315 (Miss.1988); Mohr v. State, 584 So.2d 426, 430 (Miss.1991) (right to
effective counsd does not entitle defendant to have an atorney who makes no misiakes
a trid; defendant jugt has right to have competent counsd). If the post-conviction
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goplicationfalson dther of theStrickland prongs, the proceedingsend. Neal v. State,
525 S0.2d 1279, 1281 (Miss.1987); Mohr v. State, 584 S0.2d 426 (Miss.1991).

Davisv. State, 743 So.2d 326, 334 (Miss.1999) (citing Foster v. State, 687 So.2d
1124, 1130 (Miss.1996)).

Brown v. State, 798 S0.2d 481, 493-94 (Miss.2001).

A. Failure to Present a Defense in the Guilt-l nnocence
Phase of the Trial.

144. During the guilt-innocence phase of thetrid, the defense cdlled Puckett's Boy Scout Leader and
Assdant Lesder as character witnesses. Puckett also took the stand in hisown defense. Puckett asserts
that histrid counsd was ineffective because "[t]hese three witness [9¢] comprised the sum tatd of the
Oefense” Puckett condudes that his counsd falled to provide ameaningful defense
5. Agan, it was Pucket's defense that David Griffis committed the murder. All of those individuds
who were a the scene of the crimefollowing Rhondals murder and witnessed Puckett a the Scenetedtified
aswitnessesfor the State. Puckett naither providesthis Court with indght asto who dse should have been
presented as adefense witness during the guilt phase nor does he assart that defense counsd was ddficient
in his cross-examindtion of the datels witnesses. Puckett has offered nothing by way of proof thet his
defense counsd wiss ineffective other than the condusory dlegetion that only cdling three witnesses
induding Puckett, was deficient.
146. Pudket hasnot presented this daim with any spedificity.
[I]norder tosusain summary dismissal, of theineffectiveassstanceof counsd daim, under
MissCode Ann. § 99-39-11(2) (Supp.1997), the dlegation mus be dleged with
oedificity. TH]e must specificdly dlege facts showing thet effective asstance of counsd
was nat in fact rendered, and he must dlege with spedificity the fact thet but for such
purported actions by ineffective counsd, the resullts of thetrid court decison would have

been different. Smith v. State, 434 So.2d 212, 219 (Miss.1983). See ds0 Miss.Code
Ann. § 99-39-9(1)(c) (1994); Ford v. State, 708 So.2d 73, 75 (Miss.1998).
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Wilcher v. State, 863 So.2d 776, 805 (Miss. 2003). Thisdam issummearily dismissed.

B. The Failure to Challenge Juror Number 35 after
Counsel Learned That She Did Not Fill out Her Own
Jury Questionnaire.

147.  Inthisdam, Puckett revigtstheissue of juror No. 35, Ms. Tomoe Parker. He assarts that his
defense counsd was ineffective for falling to srike Ms. Parker because she did not persondly complete
her juror questionnaire.  Puckett condudes his argument by gating thet "[theindusion of Mrs. Parker on
Petitioner'sjury pand, after she dearly indicated that she could not adequatdy understand English, was
prejudicid.”

148. Asdiscussd previoudy, thetrid court asked the venireif there wias anyone who could not reed
or write. Ms. Parker was one of two venire memberswho came forward at thet time. Asthetrid court
conducted vair dire of these two venire members Ms Parker indicated thet her daughter filled out the
guegionnairefor her. However, thetrid court questioned Ms. Parker extengvey and was sdtidfied thet
ghe could, infect, reed and write. Thetrid court was dso stisfied asto her English speeking abilities As
was dated above in Puckett's first daim of error, Puckett was not denied a fundamentd right by Ms.
Parker having been seated asajuror. It cannot be maintained that Puckett's counsdl was deficient for not
moving to have her gricken from thejury.

149. Defense counsd is presumed competent. Stringer, 454 So.2d at 477. Thereisapresumption
that counsd's conduct is reasonable and professond and that decisons made are drategic. Murray v.
Maggio, 736 F.2d 279, 282 (5th Cir. 1984). Evenif weassume, for the sake of argument, that Puckett's

counsd was defident for falling to have Ms. Parker ricken from the jury, Puckett has not demondrated

how the outcome of the trid would have been different.
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150. Theindfectiveassganceof counsd damfallsbecause Puckett hasnot demondrated therequisite
defident performance and resulting prgudice

C. It Was | neffective Assistance of Counsel for Failing to Voir Direthe
Jury Concerning Their Beliefs Regarding | ssues of Adultery.

Bl Pudket tediified thet he had gone into the Griffis home with the intention of stedling money to pay
histruck note. Puckett, 737 So.2d a 329. Puckett d o tedtified that Rhondawashomeand let him enter
thehome 1d. Further, Puckett told the jury that he and Rhondabegen kissng and then hebegantolive
out hissexud fantasy of undressng awomanwhileheremained dressad. 1d. Puckett's theory of the case
wasthat David Griffismurdered hiswife after learning that Rhondaand Puckett were having an efair. He
assartstha hiscounsd wasingfedtivefor faling to vair direthejury to determine"whether membersof the
venire had any bias or prgudice regarding adultery, fornication and/or underage sex.” 1d.

1B52. AstheSaeproperly pointsout, Puckett wasontrid for capita murder during the course of sexud
battery, not while engaged in the acts of adultery or fornication. Further, there was no question of
underage s2x because Puckett was eighteen a the time of the crime and the victim was twenty-eight.
153.  Puckett does not demondrate how the failure to question the venire about this was deficient, nor
does he demondrate how hewas prgudiced. Puckett'sdamisnothing morethan acondusory dlegation
of ineffective assstance of counsd that is completdy without merit. Puckett has failed to dlege with
oedificity his daim for ineffective assstance of counsd and the daim should be summarily dismissed.
Wilcher, 863 So.2d at 805.

D. Trial Counsel Wasl neffectiveby Failingto Request and
Send Samplesfor I ndependent Testing.

B54. ThefdlowingisPucket's argument in its entirety:
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Trid counsd's performance was deficient because hefalled to request and send evidence
samples for independent teding. Tedting of the samples and evidence collected would
have enabled the Petitioner to chdlenge to prosecution on ther theory of the case. The
fallure to provide independent teting prejudiced the Petitioner by preventing a vigorous
defense
Puckett's petition, at 35.
155.  Agan, Puckett has done nothing more than submit acondusory dlegation. Hehasfaledto dlege
with spedifiaty support for his daim of ineffective asssance of counsd and thedam should besummerily
dismissed. Wilcher, 863 So.2d & 805. Further, Puckett citesno authority for hiscontention. ThisCourt
has continualy conddered issues of error not supported by dtation or authority as abandoned.
Thibodeaux v. State, 652 So.2d a 155. Puckett doesnot demongratewhat sampleor samplesshould
have been tested, what the independent testing would haverevedled, or that thetesting thet was performed
was inaccurate or somehow defective.
156. Itisdear that Puckett has not demondirated how counsd's performance was deficent. Thisdam
does not passthefird prong of the dandard st forthin Strickland.

E. Counsdl Failed Their Duty to I nvestigate and Present
Mitigating Evidence.

157. Puckett assts thet during the sentencing phase his counsd presented limited tesimony from a
former teacher, a Superintendent, a scouting madter, a prison chagplain, Puckett's mother and afriend of
hers. Puckett did not testify on hisown bendf. Puckett daimstha hewas unfairly prgudiced and denied
hisfundamentd Sixth Amendment right to effective counsd becausenoneof hisdasamates friendsor other
redives were caled to tedtify.

1658. Therecord indicates thet defense counsd called Sx witnessesto testify on Puckett'sbehdf during

sentenang.  Puckett's counsd firg called Susan Greer, one of Puckett's high schoal teachers who hed
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taught Puckett in three different subjects during aone-year period. Shetedtified that Puckett wasagood
student, a very mannerly young man, and that she never had a problem with him in the dassoom. She
tedtified of her experience with Puckett and severd other children while on a sevenrday fidd trip to
Waghington D.C. Greer tedlified that Puckett was a very friendly young men and that she had no
disciplinary problemswith Puckett. She then asked the jury to pare Puckett'slife

159. Thenext witnessto testify on Puckett's behdf was Pat Jones, the Superintendent of Education of
Perry County Schools. Jones tedtified thet he knew Puckett very well and had known Puckett snce
Puckett wasin the ninth grade a Perry Centrd High sthodl. 1d. a 1150.  Jones tedtified that Puckett
often came to vist & Joness home for svimming parties, and that Puckett vigted even dfter having
graduated high school.  Jones dated that Puckett was a "good, caring child” and that Jones never saw
violencein Puckett. Jonestestified that heand Puckett often talked about religion and fedings. Jonestold
the jury that Puckett hed a"sdf esteem” problem and that Jones made it a point to hep build Puckett's
good mord character. Jones afirmed that he thought Puckett could make something postive of thislife
experience depite being incarcerated, and Jones asked the jury to soare Puckett's life.

160. The third witness to testify in mitigation was Bill Wal. Wal owns a finance company and is an
inmate chaplain where Puckett is incarcerated. Wall tedtified that he met Puckett the second day of
Puckett'sincarceraion in October of 1995. Wall tedified that Puckett had completed three Bible study
courses and was about to begin thefourth. Wall dso tedtified that Puckett dways cameto the Wednesday
afternoon counsding sessons Wall told the jury that Puckett got dong well with the other inmetes and
officars. Wall sated that Puckett "had accepted the Lord " and Wall wasof thebdlief thet Puckett “could
encourage [other inmates] inthestudy of God'sword." Wall asked thejury to spare Puckett'slife. Hedso

asked thejury to congder Puckett's age.
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61. Thenextwitnesstotedify for Puckett wasDoraHarrington. Mrs. Harrington and Puckett'smother
atended schoal together. Mrs. Harrington tetified thet her children and Puckett had spent congderable
time together camping, svimming and picnicking. Shetold thejury that she had been doseto Puckett, and
she asked the jury to pare hislife
f62.  Pucketts mother, Mary Puckett, tetified next. The defense counsd asked Mary Puckett if she
was asking thejury to spare her son life, to which shereplied, "yes, | an." The State submitsthat theline
of quegtioning to Mary Puckett by the defense was limited because Puckett's mother had asked him to
move out of the family home jugt two weeks prior to the murder, which the State asked her to expound
upon.
163. Thefind witness cdled on Puckett's behdf wasLamar Pritchard. Pritchard worksfor the Internd
Revenue Sarvice and was Puckett's leader in the Boy Scouts. He tedtified that he knew Puckett for
agoproximatdy five years and that he last saw Puckett in May of 1995, gpproximately five months before
the murder occurred, when Puckett received his Eagle Scout awvard. Pritchard told the jury that Puckett
showed leedership qudities, had perseverance, and that Puckett took younger scouts and heped them
deveop. Fndly, Pritchard explained to the jury that Puckett could live a productive life in prison and
asked them to spare Puckett'slife.
64.  Puckett assertsthat hiscounsd failed toinvestigate and produce mitigeting evidencethet could have
been offered by caling dassmates, friendsor other relaives. Asproof of hiscontention, Puckett offersan
afidavit of Mary Puckett and two unsvorn Satements from friends.
765. Mary Pucket statesin her dfidavit that

[€]ven though Mr. Addmen choseto cdl only afew witness[gc] on Mikes[9c] behdf,

thereweremany other people-family and friendswho could havetedtified: Debbie Puckett,

hisaunt; Paul Puckett, uncde; Harold Puckett, sepfather; Larry Ross Mat'snaturd father;

Lisa Connerly, aunt; Keith Stennet, unde; Frankie Harold, Corey McLan and Herbert
Wigains friends. Therewasdso the person who cartified Mait as an Eagle Scout and did
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an extengve invedtigation into matt'sbackground. Thereweredso severd other teechers

who were avalable. | told Mr. Addman about some of these peopleand would havehed

more information and witnessesif | had been told these things were importart.
This afidavit does nothing more than identify people that Mary Puckett feds would have been hepful to
her son'ssentencing hearing. She doesnot Sate what these potentid witness might havetestified to or how
thet testimony would have been any different then the testimony that was offered from the Sx individuas
thet did testify on Puckett's behdf. Further, Puckett hesfailed to provide fidavitsfrom thoseindividuds
named by his mother in her afidavit.
166.  Puckett dso offers the unsworn satements of Ronnie Ainsworth and Iris Moree Hinton which he
refers to as affidavits® An dfidavit is "[a written or printed dedaraion or satement of facts mede
valuntarily, and confirmed by the oath or affirmation of the party making it, taken before a
person having authority to administer such oath or affirmation.” _Black'sLaw Dictionary, 58
(6th ed. 1990). (emphasis added); see also Wilborn v. State, 394 So.2d 1355, 1359 (Miss. 1981)
(Patterson, C.J,, dissenting).
167.  Inhisunsworn satement, Ainsworth atesthat Puckett was"a good friend, thekind of personyou
coud cdl inthe middle of the night for aride. Hed help you get ajob, anything for afriend.”  Ainsworth
aso gates "1 do nat kegp in touch with Matt but ill condder him afriend. Matt wasloved by hisfriends

and none of uswas[dc| ever asked to tedtify on hisbehdf. | canthink of 15-20 peoplewhowould have

tedtified on Matt's behdf had we been asked.”

°> Thegaements of Ainsvorth and Hinton have not been notarized. Instead, Puckett offers an
dfidavit of KendraLee-Lindsey, anintern coordinator a the Mississppi Officeof Capitd Pos-Conviction
Counsd who dates thet she was present when Ainsworth and Hinton Sgned there datements. She dso
dates that she does not know the reason why those Satementswere not notarized. Puckett's petition, Ex.
11. Miss Code Ann. § 99-39-9(1)(e) requiresthet apetitioner furnish affidavitsto support hisdamsor
show cause why he could not furnish these efidavits
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168.  IrisMoreeHinton'sunsvorn satement reved sthat Puckett wasliving with Hinton and her husband
a the time hewas arested. She dated that she was concerned that Puckett had been seeing amarried
women with two kids and thet defense counsd never asked what she knew of the married women.
Hinton'sunsworn statement doesnat tdll this Court anything e seabout what Hinton may have known about
the womean she dleges Puckett was seaing.

169. Frg of dl, the unsworn satement does not mention this woman's name. Second, if it isto be
implied that the married woman Hinton is spesking of was Rhonda Griffis, the State correctly points out
that thisstatement isin direct conflict with Puckett'stestimony at trid. Puckett testified that he hed only hed
sex with Rhonda Griffis once, which he assarts occurred during “the early part of thepring”' of 1995. He
a0 tedtified that hehed nothing moreto do with thevictim until the day of the murder, October 14, 1995.
The State contendsthat Hinton's testimorny of Puckett seeing amarried woman, if infact it isto beimplied
from the unsworn gatement that the women was Rhonda Griffis, would have been contradictory to
Puckett'stestimony. Counsd cannot be said to be deficient for not wanting to contradict Puckett's theory
of defense. This Court would then be evduaing a dam of ineffective assstance of counsd for having
cdled Hinton to testify.

170.  Asfortheres of Hinton'sunsworn statement, Hinton statesthat Puckett “was best friendswith our
grandson Corey."  Shefurther datesthat she would have told the jury about “"what anice boy [Puckett]
was. | would have told the jury about the nice, wel mannered young manwho lived in my house, deaned
his room, mede his bed, and helped with choreslike toting groceries and taking out the trash.”  1d.

71.  Recently, the United States Supreme Court rendered itsdecigonin Wigginsv. Smith, 539 U.S,
510, 123 S.Ct. 2527, 156 L. Ed. 2d 471 (2003). Inthet case, Wigginsscounsd presented no mitigating

evidence regarding Wigginss horrible childnood. The Supreme Court determined that counsd's
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invedtigationinto Wigginssbackground asayouth wasnot sufficient to make aninformed srategic decison
not to present mitigating evidence regarding Wigginsslifeasachild.  The Court Sated:
Infinding thet [Wiggins counsdls] investigation did not meet Strickland' s performance
gandards, we emphasize that Strickland does not require counsd to invedigate every
concavable line of mitigating evidence no metter how unlikdy the effort would beto asist
the defendant & sentencing. Nor does Strickland require defense counsd to present
mitigating evidence at sentendinginevery case. Both condusonswould interferewiththe
‘congtitutiondly protected independence of counsd' a theheart of Strickland. 466U.S,,
at 689. Webase our conduson on the much morelimited prindple thet 'Srategic choices
mede dfter less than complete investigation are reesonable€ only to the extent that
'reasonable professond judgments support the limitations on invedigaions™ 1d., at 690-
691. A decigon not toinvestigate thus'must be directly assessad for ressonablenessin dll
cdrcumdances’ 1d. at 691.
Wiggins, 123 S.Ct. at 2541.
72. Evenif this Court were to accept the unsvorn satements of Ainsworth and Hinton, together with
Mary Puckett's affidavit, there has been no showing that defense counsd was ineffective for falling to call
additiond witnesses during the sentencing phase. The afidavit and unsworn satements rlied upon by
Puckett present nothing more than what would have amounted to cumulative character evidence dreedy
presented by other witnesses, had these people been presented to tetify. Evenif it isassumed, for
the sakeof argument, that defense counsd should haveintroduced thesewitnesses a the sentencing phase,
Puckett has not demondrated how ther testimonies would have resulted in a different outcome.

73. This Court finds that this daim does not pass the dandard st forth in Strickland v.

Washington.

F. Trial Counsel Failed to Request Funds for an Expert
Pathologist.

74. Inthisfind ineffetive assstance of counsd dam, Puckett assarts that his counsd should have

secured the resources from the trid court necessary to hire an independent pathologist to review the
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evidence or thefindings of Dr. Hayne. He damsthat testimony concarning the victim's injuries, cause of
desth and underlying aggravator(s) was crucid evidence necessary to prove the arime for which he was
indicted. Puckett citesJohnson v. State, 529 So.2d 577, 591-92 (Miss. 1988), for the proposition that
the defenseis entitled to Al experts reasonably necessary for an effective defense

175.  Agan, Puckett's defense was that he did not sexudly assault or kill Rhonda Griffis  He never
digputed that Rhonda was killed or sexudly assaulted or thet the State's Exhibit No. 3 was the murder
wegpon. There was never adioute about the victim's injuries or the manner in which she died, short of
Puckett's contention that he was not the onewho killed her. It isdifficult to see how a pathologist would
have been ussful to Puckett's defense, and Puckett falls to enlighten this Court in that regard.

176. Given Puckett's theory of defense, and the fact that he has now offered nothing more than
undeve oped assations thet a pathologist would have been benefidd, it is not likdy thet the trid court
would have granted the request for fundsto retain an independent pathologist. See Johnson v. State,
529 So0.2d at 590-92. Puckett has not demondrated the need for an independent pathologist. Smilarly,
it cannot be said that Puckett's counsd was deficient by falling to request for the funds to hire an
independent pathologid. Thisissueiswithout merit.

VI. CUMULATIVE EFFECT OF COUNSEL'S FAILURE TO MAKE
CONTEMPORANEOUS OBJECTIONS DENIED PETITIONER A
FUNDAMENTALLY FAIR TRIAL.

77.  Puckett contendsthet defense counsd wasineffectivefor fallureto object during severd ingtances
a trid. Hemaintainsthat, although each indident may not amount to reversble eror aone, the aggregete
of the instances condtitutes reversble error.

178.  Puckett firg assartsthat his counsd should have objected to the prosecutor's line of questioning

during cross-examination of Puckett with regardsto the Canglrakeincident. Puckett doesnot indicate on
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what grounds his defense counsdl should have objected or why the prosecutor's line of questioning was
ingppropriaie.  In order to preval on an ingffective asssance of counsd dam, "the pogt-conviction
gpplicant tothis Court must demondrate with Specificity and detal thedementsof thedam.” Woodward
v. State, 635 So0.2d 805, 808(Miss. 1997); Foster v. State, 687 So.2d & 1141. Puckett hasfailed

to do so.

179.  Puckett next assrtsthat his counsd failed to object to the prosecutor's statements made during
tesimony of Dr. Michad West. The prosecutor was questioning Dr. West with regards to finding finger
prints on the murder wegpon. The prosecutor Sated ™Y ou don't have to be a palice officer to obtain
fingerprints. | can dothat.” Puckett mantains that his counsd should have objected to the prosecutor's
improparly expressng his parsond opinions and ask the court to indruct the jury to diegard the
prosecutor's comments. The transtript contains the following didogue

Q [By Mr. Joneg: Did you meke any effort to obtain any kind of fingerprints off thet
dick?

A [By Dr. Wed]: Yes gr.
Q What type of effort did you meke?

MR. ADELMAN: Your Honor, this witness haan't been qudified asa
fingerprint expert.

MR. JONES: Y ou dont haveto be an expert to be an expert to obtain
fingerprints. I'm not going to offer any printsin. You dont haveto be a
police officer to obtain prints. | can do that.

MR. ADLEMAN Hés not been qudified that he has any expatisein
even taking fingerprints

MR. JONES. I'm nat asking for an opinion onthat. I'm just asking if he
mede any effort to obtain fingerprints.
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THE COURT: Widl, Ie'sfind out if he did it, and then you may attempt
to- -

Q: Didyou? Didyou meke any effort to obtain finger prints?

A: Yes gr.

Q. Wereyou adleto do 0?

A: No, dr.
180. Itisdear from the transcript that Puckett's attorney hed objected to Dr. Wedt's qudifications in
lifting latent finger prints. Asthe State properly pointsout, nofinger print evidencewas offered by the Sate
agang Puckett through the tesimony of Dr. West or anyonedse. Puckett doesnot dlege prgudice, and
it cannot bemaintained that Puckett wasactudly prejudiced by thecomment medeby theprasecutor. This
dam certainly does not pass the ineffective assstance of counsd sandard st forth in Strickland v.
Washington, or its progeny.
181. Third, Puckett assertsthet his counsdl failed to object to questions regarding burglary. Because
the burglary portion of hisindictment was dismissed on the mation of the State, Puckett assarts that any
reference to burglary was highly prgudiad.
182. Ondirect goped, Puckett daimed that it was reversble error for the prosacutor to inquire about
Puckett's pos-Miranda slence Puckett, 737 So.2d & 347. Although no objection to thet line of
questioning was made by Puckett, this Court did discuss the meritsto see if Puckett's fundamentd rights
hed been violated. 1d. a 350. In that discusson on the merits; this Court stated the following:

186. Inthe case a bar, ater being placed under arest and being read his Miranda
wanings, Puckett mede voluntary satementsto his mother aswdll asto lawv enforcement
offidas Spedficdly, inadditionto other gatements, Puckett madeacomment totheeffect
thet "thisisalat of law enforcement for somebody who just committed aburglary.” This
datement isincongstent with hisassartion & trid, thet hehad hid in thewoods becausehe
was scared of David Griffis after witnessing Griffis brutally murder his wife. Puckett's
datement upon hisarrest indicated thet he waas running from the police after committinga
burglary. However, Puckett'sstatement a trid indicatethat hewasrunning fromthe police
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because he was drad of Griffis Therefore, the prosecutor's questions upon
cross-examination are admissible under Miss. R. Evid. 613 to show that
Puckett's prior statements wer e inconsistent with his statements at trial.
Id. a 351 (emphads added).
183.  ThisCourt has dready determined that the questions asked by the prasecutor regarding burglary
were pamissble. Puckett is barred from raigng theissue again in the form of an ineffective assgance of
counsd dam. "We must caution that other issues which were either presented through direct gpped or
could have been presented on direct goped or a trid are procedurdly barred and cannot be rditigated
under the guise of poor representation by counsd.” Foster v. State, 687 So.2d at 1129.
184.  Further, without waiving the procedurd bar, the issue is without merit. Puckett himsdf inserted
burglary into histrid while baing crossexamined. As part of his defense, Puckett maintained that hewas
merdy going to burgaize the Griffis home in order to find money to pay histruck note. Puckett, 737
So.2d a 329. It isdear that the references to burglary were not objectionable,
185.  Puckett damstha hewasdenied afundamentdly fair trid dueto defense counsd'sfalureto object
in the aforementioned indances. In Doss v. State, 709 So.2d 369 (Miss. 1996), this Court held that
"[w]herethereis no reversble error in any part, ... thereisno reversble error to the whole" 1d. at 401
(quating McFee v. State, 511 So.2d 130, 136 (Miss. 1987)). "This Court has held that a murder
convictionor adeath sentence can dill not warrant areversd wherethe cumulaive effect of dleged erors,
if any, was procedurdly barred.” Id. (ating Davisv. State, 660 So.2d 1228, 1256 (Miss. 1995) (See
also Simmonsyv. State, 805 S0.2d 452 (Miss. 2001)). Puckett'sdam of cumuldive error is without
merit.

VII. THEAGGRAVATING FACTORSELEVATINGTHECHARGETO
A CAPITAL OFFENSE WERE NOT INCLUDED IN PUCKETT'S
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INDICTMENT AND THEREFORE HISDEATH PENALTY MUST
BE VACATED.

A. In Ring v. Arizona, the United States Supreme Court
Held That Aggravating Circumstances Function as
Elements of the Offense of Capital Murder.

186. Pucket agues that his indictment is unconditutiond for falure to indude and pedify the
agoravating factors used to sentence him to deeth. Thisissuewasnot raised a trid or on direct gpped and
normally would be procedurdly barred. However, Puckett primaily rdieson Jones v. United States,
526U.S.227,119S.Ct. 1215, 143 L.Ed.2d 311 (1999), Apprendi v. New Jersey, 530 U.S. 466, 120
S.Ct. 2348, 147 L.Ed.2d 435 (2000), and Ring v. Arizona, 536 U.S. 584, 122 S.Ct. 2428, 153
L.Ed.2d 556 (2002), asintervening decisons which would nullify the procedurd bar.
187. InJonesv. United States the United States Supreme Court consdered a federd carjacking
gaute. The Supreme Court found in Jones thet the carjacking datute, which dlowed three different
punishmentsincreesing in severity depending on thedegreeof violence used or physical harm accomplished
by the carjacker, could result in three didtinct offenses, dl of which had to be charged in the carjacker’s
indictment:

[U]nder the Due Process Clause of the Fifth Amendment and the notice and jury trid

guarantees of the Sxth Amendment, any fact (other then prior conviction) thet increases

the maximum pendty for acrimemust be charged in an indictment, submittedtoa

jury, and proven beyond a reasonable doulbt.
Jones, 526 U.S. a 243 n.6 (emphasis added).

188. Jones was followed by Apprendi. Apprendi fired severd shats into the home of an

AfricanrAmerican family in Vindand, New Jersey. Apprendi was indicted on numerous Sate charges of

shoating and possession of firearms. He eventudly pled guilty to two counts of possession of afirearmfor
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unlawful purpose and one count of passession of an explosive. After the judge acoegpted the guilty pless,
the prosecutor moved for an enhanced sentence on one of the countson thebasisthat it wasahate crime,
Thejudge concurred and rendered an enhanced sentence on twelve years on that particular count, with
shorter concurrent sentences on the other two counts.

189. RdyinginpartonJones, Apprend argued that hewas entitled to have the finding on enhancement
decided by ajury. The Supreme Court agreed, gaing: " Other than the fact of aprior conviction, any fact
that increasesthe pendty for acrimebeyond the prescribed satutory maximum must besubmittedtoajury,
and proved beyond areasonable doubt.” Apprendi, 530 U.S. a 490. However, the Court spedificaly
Sated that "Apprendi has not here assarted a condtitutional dam basad on the omission of any reference
to sentence enhancament or racid biasin theindictment.... Wethus do not addresstheindictment question
separately today.” Apprendi, 530 U.S. a 477 n.3.

190. TheCourt foundin Apprendi that New Jersey's satutory scheme would dlow ajury to convict
a defendant of a second degree offense of possession of a prohibited wegpon, and then, in a separate
subsequent proceeding, dlow ajudgetoimpaseapunishment usudly resarved for firs degree crimesmede
on the judges finding based on a preponderance of the evidence. TheApprendi Court findly Sated thet
its decisgon did not gpply to capitd sentencing cases, even those cases where the judge was the one
deciding whether to sentencethe defendant to desth or somelesser sentence, citing Walton v. Arizona,
497 U.S. 639, 110 S.Ct. 3047, 111 L.Ed.2d 511(1990), where the Arizona cgpitd sentencing process
hed been upheld.

191. In 2002, the U.S. Supreme Court decided Ring v. Arizona. Ring addressed the issue of

whether the Arizona capitd sentencing process as uphdd in 1990 in Walton v. Arizona, that of ajury



deciding guilt and ajudge making findings on aggravating factors, could survive the Apprendi decison.
The Supreme Court decided it could not. Despite the efforts in Apprendi to didinguish non-cgpita
enhancement cases from aggravating drcumgtancesin capital casesin this context, the Supreme Court in

Ring found that there was no difference

[W]e overuleWalton totheextent thet it dlowsasentencing judge, Sitting without ajury,
to find an aggravating dircumstance necessary for impogtion of the degth pendty. See497
U.S, a 647-649, 110 S.Ct. 3047. Because Arizonds enumerated aggravating factors
operate as 'the functiond equivdent of an dement of agreater offense’ Apprendi, 530
U.S, @494, n. 19, 120 S.Ct. 2348, the Sixth Amendment requiresthat they befound by

ajury.

* % %

"The guarantees of jury trid in the Federa and State Condtitutions reflect a profound
judgment about theway inwhich law should beenforced and jusiceadminisered.... If the
Oefendant preferred the common-sensejudgment of ajury to themoretutored but perhagps
less sympathetic reaction of the Sngle judge, hewasto haveit. Duncan v. Louisiana,
391 U.S. 145, 155-156, 88 S.Ct. 1444, 20 L.Ed.2d 491 (1968).

The right to trid by jury guaranteed by the Sxth Amendment would be sensdedy
diminished if it encompassad the fact finding necessary to increase adefendant's sentence
by two years, but not the fact finding necessary to put him to deeth. We hald thet the Sixth
Amendment gppliesto both.
Ring, 536 U.S. at 609.
192. Puckett arguesis that because Ring found the Apprendi decison persuasive on the issue of
Arizonds enumerated aggravating factors operating as"'the functiond equivdent of an dement of agreater
offense” the Supreme Court necessaxily adopted every other rule dated in Apprendi for Sate capitd
sentenang procesdings, Soedificdly the rulefirg ated in Jones v. United States, that the Condtitution
requires that aggravating factors be liged in indictments. We find this argument isincorrect. Ring only
found that juriesmudt find aggravaing factors "Ring'sdam istightly ddinested: He contends only thet the

Sixth Amendment required jury findings on the aggravating drcumdtances assarted againg him...." Fndly,
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Ring does not contend that hisindictment was condiitutionaly defective See Apprendi, 530 U.S. at 477
n.3, 120 SCt. 2348 (Fourteenth Amendment "has nat ... been congtrued to indude the Ffth Amendment
right to 'presentment or indictment of aGrand Jury' ). Ring, 536 U.S. a 597 n.4.
B. In its Requirement That at Least One Aggravating

Circumstance Be Found Before the Death Penalty Can

Be Imposed, Mississippi's Capital Sentencing Scheme

IsIndistinguishablefromthe Arizona Scheme Rejected

in Ring.
193.  Puckett argues "Although Missssppi'scapita sentencing schemeisnot identicd indl regpectsto
the Arizona scheme rgected by the United States Supreme Court in Ring, the two schemes areidentica
inthe respectsrdevant tothiscase™ Thisisincorrect. Thetwo sentencing chemes are different in the only
respect rdevant to Ring, that of who finds aggravating drcumstances that leed to the death sentence.
Under Arizonds scheme, the judge did this, and for this reason Arizonds scheme was found to be
uncondtitutiond. Under this sate's satutory scheme, and in Puckett's case the jury found the aggraveting
adrcumdances We hald thet thereis no infirmity under Ring.

C. Capital Murder May Be Charged Only upon an

I ndictment Alleging All of the Elementsof the Crimeto

Be Proved.
194.  Puckett ums up his argument concerning the aleged problems with hisindiciment by repeating
it here. Puckett cites United Statesv. Fell, 217 F. Supp.2d 469 (D. Vt. 2002), and United States
v. Lentz, 225 F. Supp.2d 672 (E.D. Va 2002). In Fell, 217 F. Supp.2d a 483, the court found the
fdlowing: "Although theRing decison explicitly did not discusswhether adefendant was entitled to grand

jury indictment on thefactsthat, if proven, would judtify asentence of death, sse Ring, 536 U.S. at ----

n4, 122 SCt. a 2437 n4, the dear implication of the decison, resting as Squardly asit doeson Jones,

36



isthat in afederd capitd case the Fifth Amendment right to agrand jury indictment will goply.” Thisisnat
afederd cepitd case, and there is nothing to show thet this Fifth Amendment right is gpplicable to agtate
cgpita case. Lentz mekesthe same finding, but once again dedls with the Federd Degth Pendlty Act, or
FDPA.

195.  Puckett dsordiesonthe United States Supreme Court decison of Allenv. United States, 536

U.S. 953, 122 S.Ct. 2653, 153 L.Ed.2d 830 (2002). In a memorandum decision, the Supreme Court
dated: "The judgment [in Allen ] is vacated and the case is remanded to the United States Court of
Appedsfor the Eighth Circuit for further consderation in light of Ring v. Arizona, 536 U.S. 584, 122
S.Ct. 2428, 153 L .Ed.2d 556 (2002)."

196. OreissuerasedinAllen wastheissue Puckett raises here, that of hisindictment baing defective
because it did not contain the aggravating factors The Eighth Circuit in Allen found that Allen's federd
court indictment was not defective even thoughit did not contain the aggravating factors If thisisthe begs
onwhich Allen was vacated, it ssems odd to dite Ring v. Arizona to doit. The question of whet an
indictment must contain in a date capital case was not before the Ring Court.

197. InApprendi , the Supreme Court dated thet the Ffth Amendment right to indictment hed never

been gpplied to the Sates through the Fourteenth Amendment. Absent moreexplidit direction, wefind thet
the Supreme Court has not ruled that Sate capitd defendants have a conditutiond right to have dl
aggravaing drcumdances liged in their indiccments We find thet thisissue iswithout merit. Simmonsv.
State, 869 So. 2d 995, 1010-11 (Miss. 2004).

VIIl. THE AVOIDING ARREST AGGRAVATING FACTOR WAS

INAPPROPRIATE IN THISCASE AND IT WASFUNDAMENTAL
ERROR TO PRESENT IT TO THE SENTENCING JURY FOR
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CONS DERATION FORTHEIMPOSITION OF A SENTENCE OF
DEATH.

198.  Puckett arguesthat therewas no evidenceto support the aggravating factor of avoiding arest and
that the trid court ered in dlowing the jury to condder the aggravaing factor.  This issue was fully
addressed on direct goped. Puckett, 737 So.2d a 361-62. This Court pointed out thet there was
credible evidence upon which the jury could find that Puckett murdered Rhonda in an effort to avoid
goprenenson and, accordingly, thetrid court did not err in dlowing it to be conddered by the jury. 1d.
a 362. Thearefore, thisdam isres judicata and cannot be rdlitigated in Puckett's gpplication for pos-
conviction relief. Miss. Code Ann. 8 99-39-21(3); Wiley, 750 So.2d a 1200. Puckett isentitledto no
rdief onthis dam.

IX. FAILURE TO INSTRUCT THE SENTENCING JURY ON THE
AVOIDING ARREST AGGRAVATOR RESULTED IN A
FUNDAMENTALLY UNFAIR SENTENCING.

199.  Puckett contendsthat heisentitled to have his sentence vacated and anew sentencing hearing hdd
because thetrid court faled to indruct the jury on what conditutes avoiding or preventing alavful arrest
or affecting an escgpe from cugtody. Frg, thisissue was cgpable of being raised on direct goped andis
now procedurdly barred from being consdered for thefirg timein Puckett's post-conviction goplication.
Miss. Code Ann. § 99-39-21(2).

11100. Without waiving the procedurd bar, thisdaimisaso without merit. Asthe State properly argues,
this Court has held that no limiting indruction is neaded for the avoiding arrest aggravating drcumstance:
"This Court has recently held thet it was unnecessary to have alimiting indruction defining ‘avoiding arrest’
to narrow the aggravetor if the evidence reasonably inferred that avoiding arrest was a subdiantia reason

for thekilling” Brown v. State, 682 So.2d 340, 355 (Miss. 1996).
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1101. Aswasjus discussad in Puckett'spreviousdam, thisCourt held thet therewas sufficient evidence
upon which the jury could find that Puckett killed Rhondaiin an effort to avoid detection. Puckett, 737
So.2d & 362. "Accordingly, the trid court's granting of this indruction was not reversble eror.” 1d.
Puckett's daim thet the indruction on the avoiding arrest aggravator was flawed becauseit did not define
"avaiding or prevarting alawful ares” iswithout merit. See Brown, 682 So. 2d at 355.

X. PUCKETT ASSERTS THAT HIS DEATH SENTENCE WAS
DISPROPORTIONATELY IMPOSED.

1102. In Puckett’ sdirect apped we Sated:
InaccordancewithMiss Code Ann.§ 99-19-105(3)(c) (1994), thisCourt must determine
whether the death sentence in this case ‘is excessive or disproportionate to the pendty
imposad in Smilar cases, congdering both the crime and the defendant.” When the
sentence is disproportionate, this Court may 'set the sentence aside and remand the case
for modification of the sentence of life imprisonmentt.
Puckett, 737 So.2d at 364.
1103. Puckett argues that the Court's rdiance upon cases liged in its holding as baing factudly smilar
under its proportiondity review is migolaced and failsto consder the mandate contained in theintervening
hadingin Ring and dso, the haldingsin Apprendi, Randall and White. On direct gpped, this Court
found thet the case of Blue v. State, 674 So.2d 1184 (Miss. 1996)° was ussful in addressng wether
Puckett'sdeeth sentence was excessive or digoroportionate. Puckett, 737 So.2d a 364. ThisCourt hed

that "the deeth sentenceis not digproportionate as goplied to Puckett.” 1d.

® Bluev. State, 674 So.2d 1184 (Miss. 1996) was overruled by this Court in King v. State,
784 S0.2d 884 (Miss. 2001), which held that an ingruction that sympathy could play "no part” in jury's
deliberations was reversible error.  Puckett does not raise issue with Blue having been overruled on an
unrelated issue.
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1104. Puckett argues thet Blue is disinguisheble from the ingant case because the defendant, David
Blue, admitted to the crime, "[c]ommitted random acts of violence, best, killed, robbed and &fter the
victim's death engaged in sexud battery.” Blue was indicted in the Leflore County Circuit Court for the
commissonof capita murder during the course of the sexud battery and armed robbery of Mary Turmtine.
Blue, 674 So. 2d a 1192. Bluewassaventeen a thetimeof hisarrest. 1d. The jury returned a sentence
of the death pendty upon Blue
1105. Here, Puckett was charged with capitl murder during the course of sexud battery. He tedtified
that it was hisintent to commit a burglary in the vidims home. Pudkett was eighteen & the time of the
murder. Thejury imposad the death pendlty upon Puckett. ThisCourt did not err inrdying on Blue when
addressng whether Puckett's deeth sentence was excessive or digoroportionate.
1106. Puckett'srdianceonRingv. Arizona, 536 U.S. 584, 122 S.Ct. 2428, 153 L .Ed.2d 556 (2002),
and Apprendi v. New Jersey, 530 U.S. 466, 120 S.Ct. 2348, 147 L.Ed.2d 435 (2000) asintervening
casesto overcomethe procedurd bar ismigplaced. The Supreme Court hedin Ring thet only ajury may
find an aggravating drcumdance necessary for theimpogtion of the death pendty. The Supreme Court held
inApprendi that any fact, other than aprevious conviction, that increases the pendty for acrime beyond
the prescribed atutory maximum must be submitted to a jury, and proved beyond a reasonable doult.
Nether case changes or expands the law on proportiondity. The issue was consdered on direct goped
and isbarred by resjudicata a the pogt-conviction levd.
Xl.  PUCKETT WASDENIED HISRIGHTS GUARANTEED BY THE
FIFTH,SXTH,EIGHTHAND FOURTEENTHAMENDMENTSTO
THEFEDERAL CONSTITUTIONANDMISSISSIPPILAWDUETO

THECUMULATIVEEFFECT OF THEERRORSAT HISCAPITAL
TRIAL.
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1207. Puckett assartsthat thecumulative effect of errorscommitted &t trid denied himafair trid. Puckett
isnot entitled to a perfect trid, only afar trid. McGilberry v. State, 843 So.2d 21, 33 (Miss. 2003),
dting Sand v. State, 467 So0.2d 907, 911 (Miss. 1985). Puckett cannot support an assertion that hehas
been denied afair trid.
1108. This Court may reverse aconviction and/or sentence based upon the cumulative effect of erors
that otherwise do not independently require areversal. Jenkins v. State, 607 So.2d 1171, 1183-84
(Miss1992); Hansen v. State, 592 So.2d 114, 153 (Miss. 1991). "It is true that in capital cases,
dthough no eror, ganding done, requires reversd, the aggregeate effect of various errors may cregte an
amaospheredf bias, passonand prg udicethat they effectivedy deny the defendant afundamentaly fair trid "
Conner v. State, 632 So.2d 1239, 1278 (Miss 1993) (citing Woodward v. State, 533 So.2d 418,
432 (Miss. 1988)).
1109. We find that areview of the record, the briefs, and the arguments reved's that there were no
individud errors which required reversa and thus there is no aggregete collection of minor erors thet
would, ssawhole, mandateareversd of ether Puckett'sconviction or hissentence: Thisissueistherefore
without merit.
XIl.  COUNSEL WASINEFFECTIVEFORNOT PROPERLY ARGUING

TO THE TRIAL COURT THE "MOTION FOR DISCOVERY OF

EVIDENCE PRESENTED TO THE GRAND JURY IN THISCASE"

AND NOT BEING AWARE OF THE CONTROLLING STATE

AUTHORITY ON THISISSUE.
1110. Pucket's defense counsd filed amotion with the trid court seeking to obtain grand jury evidence
and tetimony. Thetrid court deniedthemoation. Puckett arguesthat hiscounsd wasineffectivefor faling
to dtetwo cases, which Puckett assertswould have resulted in the mation being granted. Thosetwo case

are Addkison v. State, 608 S0.2d 304 (Miss. 1992) andBallenger v. State, 667 So.2d 1242 (Miss.
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1995). Puckett daimstha his"counsd was ineffective in not being aware of two MisSssppi casesthet
addressed thisissues. . . "

111. The Sate concedesthat Puckett iscorrect in Sating that Addki son doesdlow discovery of grand
jury tetimony by adefendant. In Addkison, we Sated:

The period during which thereis prohibition and acrimind sanctionfor disclosure of grand
jury proceedingsexpiresupon thearrest, admissionto bail or recognizance of the accused.
MissCode Ann. § 97-9-53 (1972): MissUnif.Cr.Rules of Cir.Ct.Rule 2.04. Both Rule
4.06(8)(1) and Rule 4.09 contemplate thet grand jury tesimony given by witnessesto be
used by the dateisavallableto the defendant in discovery. Sincethetrid of thiscase, Rule
4.06 has been amended to make dear that defendants are entitled to "any Satement,
written, recorded or otherwise presarved” and "the substance of any ord statement” given
by any witness to be offered by the prosecution a trid. Rule 4.06(8)(1). This indudes

grand jury testimony.
Addkison, 608 So.2d at 313.
1112. The Statedso correctly pointsout thet Ballenger holdsthet itisnot reversbleerror to deny such
apretriad motion. Ballenger, 677 So.2d at 1251. InBallenger, this Court Sated:

1113. Eventhough the trid court denied Bdlenger's over broad mation she was not denied
accessto thethat evidence presented to the grand jury to which shewas entitled. Thetrid
court granted another mation made by Balenger in which she requested, among other
things, copies of dl written and/or ora Satements made by any person the prosecution
intended to cdl a trid or who had given recorded and/or ord Statements to the
prosecution or police. This would encompass the grand jury testimony given by any
witness that the prosecution intended to cdl a trid. When the trid court granted this
moation the rule st out in Addkison was satisfied.

Id.

1114. Puckett's counsd filed the following motions Mation to Require the Prasecution to Disclose
Favorable Evidence to Defendant; Mation for Discovery of Informetion Regarding State Experts, and
Mation for Court to Conduct In Camera Ingpection of the Didrict Attorney's File by the Court for dl

Exculpatory Maerid Favorable to the Defendant, Larry Matthew Puckett. Thetrid court granted al of
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thesemotions. Additiondly, the record reved's that the State filed and produced to Puckett a document
entitled "Subgtance of Ord Interviews With Potentid Witness', which contains the names of thirty-one
potential witness who could have been called to testify during trid.  The ligt indicates whet the witness
would likdly tedtify to, whether the witness has provided a written Satement or hed testified previoudy.
Thelig indicatesthat the defense had inits possesson dl prior tesimonies, reports and written Satements
by these witnesses
1115. Evenif thisCourt assumes, for the scke of argument, thet defense counsd was deficient as Puckett
dams Puckett isunableto show that hewas prgjudiced. Thisissuesdoesnot passthe sandard st forth
inStrickland v. Washington, and no rdlief iswarranted.

XIll. TRIAL COUNSEL WAS INEFFECTIVE FOR FAILING TO

OBJECTTOOFFICERMICHAEL RIELSSBLATANT PERJURY
AT TRIAL.

f116. Thisdam centersaround thetestimony of Officer MikeRidsaf theForrest County Sheriff'sOffice
Puckett damsthat trid counsd wasineffectivein falling to object to Officer Ridsstesimony regarding a
custom painted tag disalayed in the window of Puckett's truck.
1117. To understand Puckett'sargument it is necessary to begin with apretrid maotion filed by the Sate,
by which the State sought to determine the admissibility of prior bad acts of the defendant pursuant to
M.R.E. 404(b). Paticularly, the State wanted to introduce acusom painted car tag which reed "one high
toned son-of-a-hitch."  Attached as"Exhibit-A" to the Statés motion was an affidavit of Russl Moore,
which stated:

During early to mid 1995, | was employed as manager of Big K Quick Stop on Highway

49 NorthinHattiesourg, Missssippi. During thet time, Matthew Puckett wasan employee

of BigK. Matthew Puckett discussed with me the Stiephen King movie The Dark Half".

The movie was about awriter who hed two persondities, one being agood guy and one
being abad guy. Thedark hdf of his persondity was known as George Stark, who was
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the bad guy and who hed brutdly killed an dderly man by begting him to deeth with his

atifidd leg. George Sark, thedark hdf, droveavehidethat had | ettering ontherear that

reed "one high toned son-of-a-hitch’” when he was acting out hisevil persondity. Puckett

told me he liked George Stark, the bad guy in the movie. Shortly after the discusson

about the movie, Matt Puckett came to work with a tag on the front of his truck which

read "one high toned son-of-a-hitch”.  Mait Puckett was proud of thetag and | advised

him to remove it because it might be offengve to the management and pulblic.
1118. The Sate assarted in its mation that Puckett's acts were not being offered to prove his character
but to prove mative, opportunity, intent, preparation, plan, knowledge, identity, or absence of mistake or
accident for the dleged crime. Thetrid judge took the maotion under advisement.
1119. Attrid, Officer Rids gave the following tetimony:

Q. [Prosecutor]  Did you look at the outdde of the truck on thet
occason?

A. [Officer Ridg Yes gr.

Q. Describe whet you saw.

A. ltwasadull blue It had aradl bar. | beieve it was ablack rall bar.
It had anantennaontheback. 1t may havehadtwo, but | believeone CB
agid antenna. And in the back of the back glassit had a persondized,
what | would cdl apersondized tag that was an arbrush type youd buy
a the mdl or something, atag that wasin the back glass

Q. and what type tag was that?

MR. ADELMAN: I'm going to object. Can we gpproach the bench?

THE COURT: Yes Note for the record were having a bench
conference.

1120. Thedidogue of the bench conferenceis asfallows
MR. JONES: | want him to identify whet it was.
MR. ADELMAN: Hesgoing into the whole business about the -

THE COURT: Daing what?



MR. ADELMAN: | just want to meke surethat it's not going into the- -
THE COURT: movie?
MR. ADELMAN: - - Themovie
MR. JONES. I'm nat going into the movie
THE COURT: All right
1121. Thetestimony of Officer Rids continued:
Q. Destribe what was on that tag in that back windshidd.

A. Thetag had "Time Bomb" wrate onit.

1122. Frd thematter of perjured testimony isnot properly addressed by way of an objection as Puckett
would haveit. The proper way to address Officer Ridstestimony, if it wasin fact perjured, would have
beenthrough crass-examination and/or impeachment, whichiswheat therecord reved sdefensecounsd did.
Therecord dearly showsthat Mr. Addman was not remissin his cross-examination of Officer Rids

Q. [MR. ADELMAN] Do you know whether or not the vehicle was ever turned over to
the Crime Lab for examination?

A. [Officer Ridg] No, sr. Themost thet | know isit was taken to our sarvice center.
Q. I === And eventudly it was returned to Mr. Puckett's family; isthat correct?

A. | bdieve so.

Q. Andthisdlegedtag - - no oneever took thisdleged teg off thevehide, isthat correct?

A. ldidnt. | cant answer for anybody ese. | dont know who took it off; | didnt.
Q. Soasfaras- -

A. | saw thetag ontheddeof theroad onthevehicle. | had beentold thet that wasaCB
hend e thet the Defendant went by.

Q. Whotold you thet?
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1123.

A. | bdieveit wasCorey McLain. | bdieve I'mredly unsure. It may have been one of
the other officerswho heard it from Corey McLain.

Q. Sothisissomething you heard. And youre sure - -

A. | had heard - - whenever | saw the vehidle, | saw thetag, once | saw thetag, | knew
exactly whose it was because | wastold thet that was a CB handle thet he could go by.

* % %

A. | wastold whenever wewere doing theinvestigation, in looking for the Defendart, thet
he may passbly go by aCB handle " Time Bomb" on the CB radio, to any unit thet may
have a CB radio, to be ligening for it. Then thet night, whenever the vehide was found,
| saw the tag on the back of thetruck, and | knew right then whose truck it was because
| knew whose handle it was on the CB.

Q. Andyouresuretherewasatag, and you're not confusng that with what someonedse
told you?

A. No, gr; I'maureit wasatag. | saw thetag, and | knew right then, you know, thet's
hisCB handle. | pointed & thetag; | say to my sdf, that's his CB handle there.

Puckett later tetified on his own behdf and he was able to address the issue concarning thistag.

Q. [MR. ADELMAN] Okay. Now youve got ablue pickup, correct?
A.[PUCKETT] Yes, gr.

Q. And ontheback of it you hed thisinggniatha sad "Time Bomb," didnt you?
A.No, sr.

Q. Didyou have aCB handetha said Time Bomb?

A. | haveaCB handle, yes, gr.

Q. Andit says Time Bomb; that'syour handle, isnt it ?

A.Yes gr.

Q. Asamatter of fat, thet's your nickname, isnt it?

A. Notredly anickname. It wasjud a-
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Q. W, your friends cdl you by Time Bomb, don't they?

A. No, gr. My friendscdl me Matt.

Q. W, isit anickname? Areyou cdled by Time Bomb?

A. JugaCB handle

Q. All right. Why did you pick aCB handle of Time Bomb?

A. | dont know. Corey gaveittome.

THE COURT: What'sthat?

THE WITNESS: My friend Corey gaveit to me

Q. Wdl, what'sthe significance of it?

A. | don't know.

Q. You dont have any idea? Corey gaveit to you?

A. Yes gr.
1124. Puckett makes no suggedtion as to what his counsd should have done differently other then to
object to Officer Ridsstestimony. It isdear from the record that Mr. Addman objected at the firg hint
of any satement regarding thetag and its reference to the Stephen King movie, The Dark Half. Itisdso
clear from the record that Mr. Addmean attempted to impeach Officer RielSs tesimony during cross-
examindion. Itisnot logicd that Mr. Addmean would have attempted to impeach Officer Ridsby means
that would have opened the door to evidence of the " one high toned son-of -a-hitch' tag, which Puckett hed
S0 fervently attempted to keep out of court.
1125. Puckett hasfailed to show thet his counsd's performance was deficient and does not passthefirst

prong of Strickland v. Washington. Therefore, Puckett is not entitled to rdief on thisdam.
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XIV. TRIAL COUNSEL WASINEFFECTIVE FOR PREPARING THE
JURY IN OPENING STATEMENTS TO HEAR EVIDENCE AND
THENNOT PRODUCING THAT EVIDENCE OF A SLOPPY AND
INADEQUATE POLICE INVESTIGATION THEREBY NOT
PUTTING ON AN ADEQUATE DEFENSE.
1126. Puckett damsthet he was denied effective assstance of counsd because Addmean tald thejury
inhisopening Satement thet they would heer evidence of adoppy paliceinvestigation, yet failed to present
evidence of doppy police work a trid. Puckett dso contends that his counsd faled to secure ablood
splatter expert and introduce blood spletter evidence,
1127. When reviewing Addman's opening satement, there is only one spedific reference to "doppy
investigation.”
| think earlier onyou heard alist of witnesses. | think youll find that most of thewitnesses
that have been liged are investigators, police officers, people who may have gone out to
the Griffisresdence. They have the whdle aray of these investigative officars, aswdl as
the Missssppi Crime Lab. You heard reference to fingarprints  They have the
opportunity to have dl of these tests, whether it be for semen, fingerprints blood, hair, dl
of these. They cango out and havedl of thesestest. Andwhether or not you cometothe
condusion tha you think that this was a world dass invedigation or a sloppy
Investigation, but whetever condusion you cometo, thefact of the metter isthat when
you look &t the evidence, therés going to be mighty little evidence.
1128. The transcript belies Puckett's assertion that Addman told the jury that they would heer evidence
regarding adoppy policeinvegtigation. Thetranscript dearly showsthat Addmen wastdling thejury theat
the Sate of Missssppi hed little evidence againgt Puckett despite its seemingly endless resources and
opportunity.
1129. Because Addmandearly madeno promisetothejury regarding evidence of adoppy investigation,
Puckett's assartion that Addman was ineffective for failing to produce such evidencefals
1130. Addman dso promised the jury they would hear testimony that adeaning sarvice wis cdled the

next mormning by the victim's family to come dean the resdence.
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The Sate hed every opportunity. Asfar as securing the Crime Lab, youll hear evidence

that rather- - I'm sorry, the crime scene. Y oull hear evidence that rather then secure the

aime scene, that Sarvice Madgter was cdled the next morning by the victim's family to

come dean the resdence, to remove any blood, to diminate. The crime scene was

anything but secure.
1131. Addmenwastrueto hisword when hetold thejury during opening Satementsthet they would hear
evidence that Sarvice Madter came the next day to dean the crime scene. During cross-examination of
David Griffis, the fallowing did ogue occurred:

Q. [Mr. Addman] Isit correct thet thetrailer was deaned the very next day?

A. [David Griffig | dont believe so.

Q. You dont bdieveit was?

A. | dont bdieveit was deaned the next day.

Q. Isit correct that Service Madter deaned th traller?

A.Yes

Q. Do you know who cdled Sarvice Mager?

A. My brother caled them.

Q. But you dont know when it was cleaned.

A. | don't know when it was cleaned.

Q. Do you know whether or not law enforcement gpproved of the traller being deaned?

A.l am surethat they did. | disnot have anything to do with thet.
1132. Puckett assarts that Richard Storey, an employee of Service Madter, was interviewed by the
defense, and it was learned that Storey observed a bloody knife in the kitchen snk & the Griffis home.

Puckett assertsthat the policeinvestigators overlooked thisevidence. Puckett dleges thet hiscounsd was
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ineffective for nat caling Storey to tedtify because his tesimony would have further shown the police
investigation to be doppy and would have created reasonable doubt in the jurors minds
1133. Frg of dl, Puckett has not supplied an efidavit from Storey or any other proof asto what Storey
would have tedtified to in support of Puckett's dlegeations. Puckett does provide a sHf-sarving hearsay
dfidavit which gates, in part: "1 had no knowledge about this[Mr. Story] until May of 2003 when Van
Williamstold me about him. | asked my mother about thisand she verified it to me" Second, the Stateis
correct in that the record does contain a subpoenaissued for Storey, but there is no return of service,
1134. Attrid, Officer Danny Rigd, Director of theMetro Crime Scene Unit, tetified thet thecrime scene
investigators finished processing the crime scene later in the evening on the same day as the murder.
Additiondly, Officer Rigdl tedtified asfollows

Whenever we finish a crime scene, we have a debriefing, more or less, with everybody

that's there -- the investigators, the crime scenetechs and anybody dsethat has anything

to do with the crime scenejudt to seeif -- you know, check each other out just to make

ure we didn't miss anything, and there was dl -- there was nothing dseto get. Flus the

family and the children and dl, they had to get there dothes and they wanted to dean up

the mess, | mean, 0 they wouldn't haveto look &t it.
Puckett's contention that Adeiman rendered ineffective assstance is without merit.
1135.  Under the heading of this same daim, Puckett o assarts that, because Addman's opening
datement addressed how unlikdy it would be for Puckett to have beaten Rhonda Griffisto death a dose
range and not have his dothes covered in blood, Addman should have sought to procure ablood splatter
expat" . .. toexplan to thejury how amurder of this nature would leave the assallant covered in blood

1136. AstheStaepointsout, therecordisrepletewith evidenceregarding thepresenceof blood splatter

inthe vicim's home. The evidence of this nature was given by testimony from Forrest County Sheriff's
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Deputies and a detective from the Hattiesburg Police Department, testimony from Jeffery Byrd of the
Missssppi Crime Scene Unit, and photogrgphs and video tgpe of the crime scene depicting blood spletter
onthewdls On cross-examingion by Addman, LoraHeff Arig aforendc scientist with the Crime Lab,
tedtified thet her test results on the coverdl's Puckett was wearing contained only deer blood stainsand one
other gain that contained human protein but was unable to be confirmed as blood.

1137. As the State properly points out, Ademean did not fail to use the evidence presented a trid
regarding the blood splatter at the crime scene and the dosence of the victim's blood on Puckett'scoverdls
when Addmen ddivered his dosng algument to the jury. The argument, in part, isasfallows

The date of Missssppi isthe onethat hed them examined. And you heard the testimony
of Ms Aria, thelady from the Crime Lab. Therewasno blood on those coverdls, other
then deer blood and sometraces of human protein, which could be anything, anything thet
ahuman bang might produce in the way of protan.
* % %

Y ou saw the fact thet therewere blood splatterings. Therewere blood splatteringsbehind
the couch and to the left of the couch, but there were no blood splatterings on those
covedls Andthe Sate dearly made theimplication thet there was something thet the --
that somehow the coverdls-- thet the Defendant redly waan't inthe coverdls, but they put
in the picture, and you heard in opening Satement about the blue jeans and the dhirt, the
dark shirt. | think it hasaHarley Davidson inggniaon it. Therewas never any evidence
that there was any blood on those dothes

Y ousaw Dr. Wegt, and when Dr. West -- when he had Mr. Jones, and hewasusing Mr.
Jones as hisobject, and he had Mr. Jones -- remember, hewasbehind Mr. Jones And
so theimplications, theargument that therewas no blood salatering on my dient'sdothing
because he was in front of Rhonda Griffisis totaly contradicted by the scenario of Dr.
Wes, who came off the stand and grabbed Mr. Jones from behind.
1138. Itisdifficult toimaginewhat ablood solater expert could have added to this casethet was different
from what Addman pulled together for the jury, conddering the evidence that was presented in this case

Puckett has not demondrated that defense counsd was deficient for not obtaining such an expert, nor hed
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Puckett demondrated that the outcome of this trid would have been different. Puckett's ineffective
assgance of counsd dlaim does not passthe gandard st forth in Strickland v. Washington.

XV. PETITIONER WASDENIED ACCESS TO COUNSEL DURING A
CRITICAL STAGE OF HISTRIAL.

1139. Inhisfind dam, Puckett assarts thet he was denied access to defense counsdl during a ariticd
dage of histrid. Asmentioned before, Puckett tedtified a trid on hisown behdf. After cross-examination
of Puckett by the State had begun, the trid court took a brief recessand indructed Puckett not to discuss
his testimony with anyone induding his counsd.
11140. Although thisissue was cgpable of being raised a trid, no objection wastaken to the trid court's
indruction. Thisissueistherefore, procedurdly barred for the firgt time in Puckett's gpplication for pogt-
conviction relief. Miss code Ann. § 99-39-21(1).
1141. Without waiving the procedurd ber, Puckett'sdam iswithout merit. The United States Supreme
Court has held "thet the Federd Condtitution does not compe every trid judge to alow the defendant to
conault with hislavyer while histetimony is in progressiif the judge decides that there is good reason to
interrupt thetrid for afew minutes” Perry v. Leeke, 488 U.S. 272, 284-85,109 S. Ct. 594, 102 L. Ed.
2d 624 (1989). The United States Supreme Court Sated:
We are persuaded, however, that the underlying question whether petitioner hed a
conditutiond right to confer with his atorney during the 15-minute bresk in his
testimony--aquedtion thet we carefully presarved in Geder s--was correctly resolved by
the South Carolina Supreme Court. Admittedly, theline between thefactsof Gedersand
the facts of this case is a thin one. It is however, a line of conditutiond dimenson.
Moreover, contrary to the views expressed by the dissenting member of the South
Cardlina Supreme Court, seen. 1, upra, itisnot onethat rests on an assumption thet trid
counsd will engage in unethica " coaching.”

The didinction rests instead on the fact that when adefendant becomes awitness, he has
no condtitutiond right to conault with hislawyer while heistegtifying. He has an absolute
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right to such conaultation before he begins to tedtify, but neither he nor his lawvyer hasa
right to have the tesimony interrupted in order to give him the benefit of counsd'sadvice

The reason for the rule is one that gpplies to dl witnesses-not just defendants. It isa
common practice for ajudgeto ingruct awitness not to discuss his or her testimony with
third parties until the trid is completed. Such nondiscusson orders are a cordllary of the

broader rule thet witnesses may be sequestered to lessen the danger that their tesimony

will be influenced by hearing what other witnesses have to say, and to increase the

likeihood thet they will confine themsdves to truthful Statements based on their own

recollections. The defendant's condtitutiond right to confront the witnesses againg him
immunizes him from such physicd sequedration. Nevertheess when he assumestherole

of a witness the rules that generdly gpply to other witnesses-rules tha serve the

truth-seeking function of the trid--are generdly gpplicable to him aswal. Accordingly, it

is entirely gppropriate for atrid judge to decide, after ligening to the direct examingtion
of any witness, whether the defendant or a nondefendant, thet cross-examinaionismore
likdy to diat truthful responses if it goes forward without dlowing the witness an
opportunity to consult with third parties, induding hisor her lawyer.

Perry, 488 U.S. a 280-82.

142. The brief recess thet occurred in Perry happened after direct examinaion and before cross-
examinaion began. Puckett assartsthat because the recessin the indant case occurred in the middle of
cross-examindion, the meaning of Perryisdiginguishable Thisassartion iswithout menit. Perhapsthe
need to prevent discussion between the defendant and his counsd would increase once cross-examination

has begun because a that point, the defendant and his counsd would be aware of the direction the cross-

examinaion has taken.

1143. Puckett dsordiesonthisCourt' srulingin Pendergraft v. State, 191 So.2d 830 (Miss 1966)
to support hisdam that he was denied counsd a acrudd sage of the proceedings. In Pender graft,

thetrid court recessed for two hoursa the conduson of direct examination of the defendant and ingructed

the defendant not to converse with counsd. This Court held thet ingtruction to be reversble error gating:

Did thetrid court'singruction to the defendant and to her atorney nat to converseduring
atwo-hour recess of the court, immediatdy following the defendant's direct tesimony in
her own bendf, vidate the defendant's condtitutiond right to the assstance of counsd as
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provided by the above-quoted Sxth Amendment to the United States Condlitution? 21
Am.Jdur.2d Crimind Law section 313 (1965) datesthe generd ruleto be:

I ncongtruing condtitutiond provisonsrdating to theright of an accused personto counsd,
mog courts have expressed the view that the right extends to every stage of the
prosscution. And it is sad thet the right to assstance in preparing for trid is equd to the
nght to asadance during the trid itsdf. Accordingly, in addition to the right to
representation during the course of histrid, an accused is generdly entitled to be asssted
by counsd * * *21 Am.Jur.2d at 339-340.

It may be safdy sad tha a this time in our jurisorudence there is no quedtion of
conditutiond law more firmly established than the oft-enundiated prindple thet in the trid
of aimind casssinthefederd, aswell asthe Sate courts, the defendant isentitled to have
the guilding hand of counsd a every sage of the procesding. Thetrid is of course, asege
of the proceeding of vita importance to the accused. The right to an attorney extends
throughout thetrid and to every stage of the proceading. We need not |ook to the specific
prejudice that resulted to the defendant as the result of the two-hour court-imposed
regtriction of consultation between the accused and her atorney. Thisparticular phase of
thetrid is so ariticd that we do not atempt to envison a paticular prgudice such asan
overlooked fact, further discussonsof drategy, or whether it be merdly reessurancetothe
defendant. We deem it reversble error that the right of consultation granted by the
Condtitution was denied.

Pendergraft, 191 So.2d at 833.

1144. Therearetwoimportant agpectsof thePender graft casetobeconsidered. Firgt, Pender graft
was decided in 1966, a little over twenty-two years before the United States Supreme Court's decision

inPerry. Second, the recessin Pender graft wasatwo-hour dday, wherein Perry, the dday was

fifteen minutes

1145. The United States Supreme Court dated thet itsdecisonin Perry did not mean thet trid judges

mugt forbid consultation between adefendant and hiscounsd during such brief recesses. Perry, 488 U.S.

Our condugion does not meen that trid judges mug forbid consultation between a
defendant and hiscounsd during such brief recesses Asamatter of discretioninindividua
cases, or of practice for individud trid judges, or indeed, as a mater of law in some
States, it may wel be gopropriate to permit such consultation. We merdly hold that the
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Federd Conditution does not compe every trid judge to dlow the defendant to consuilt

with hislavyer while his tesimony isin progressif the judge decides thet thereisagood

reason to interrupt the tria for afew minutes
Id. at 284-85.
9146. Puckett arguesthat the record does not indicate how long the bresk was for. He aso does not
make an assertion thet it was anything but a"'brief” recess. Therecord inthiscasedoesgiveingght tothe
recess being one rdaivey brief in nature as goposed to atwo hour dday. The record in theindiant case
contains the following Satement by thetrid court:

THE COURT: Ladiesand Gentlemen of thejury, while | hesitate to bresk the continuity

of theexamination, when wewerewith counsd in chamberson ather matters, it devel oped

that this may be the gopropriate time for you to teke arecess. In addition to that, weve

been informed by the Balliff that some of you need to -- that being the case, were going

to let you retire to the --it's not polite, and | goologize. But I'm trying to explain to you

why were gopping in the midde of the tesimony. It wasyour ideg, as| underdand. But

be that asit may, were going to It you recess. Let me caution you that during thisrecess

you're not to discuss this case among yoursaves.

Now, technicdly, Mr. Puckett, youre on the sand as awitness, and during this recess
you may nat discuss your tesimony with anyone. Okay. Let'sle thejury exit.

147. Ths isue is procedurdly barred, and Puckett has not made a showing of cause and actud
preudice requiring relief from thewaiver. Miss. Code Ann. 8 99-39-21(1)

CONCLUSION
11148. For thesereasons, we deny the petition for post-conviction rief filed by Larry Matthew Puckett.
1149. LEAVE TO SEEK POST-CONVICTION RELIEF, DENIED.

WALLER AND COBB, P.JJ..EASLEY, CARLSON AND RANDOLPH, JJ.,
CONCUR. DIAZ, GRAVESAND DICKINSON, JJ., NOT PARTICIPATING.
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